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Mediators, Tricksters, and the Constructive Uses 

of Deception

Robert D. Benjamin

Conflict is first and foremost about people’s passions, desires, and emotions in collision.  The friction of conflict generates heat, which, like any form of natural energy, can be squandered or harnessed.  The sources could be scarce resources, an inability to communicate or empathize, a moral clash over good or evil, or a power struggle of some variety.  Typically, they are inextricably intertwined and sometimes disguised.

The Natural Energy of Conflict

Regardless of the sources, the trick is to separate the core elements of conflict from the less pure, residual, and unnecessary by-products.  In especially difficult matters, what is required is the deft and subtle touch of a third party attuned to the rhythms of conflict, with the necessary feel and intuition to be effective.  Those qualities are, however, difficult to find in the midst of a Western techno-rational culture that is dedicated to the belief that problems are predominantly solved by rational analysis and reasonable discourse.  At least initially, disputes are not susceptible to logic; traditional notions of the dispassionate, above-the-fray, neutral, and objective expert can be not only ineffective but even counterproductive in managing heated, long-standing disputes.  A disproportionate amount of attention has been given to rational problem solving.  That approach is essential but not sufficient in 

and of itself.  The complexity, chaotic, and dynamic character of events and issues faces personally and as a society require conflict management approaches that meld rational and intuitive aspects.


Developing the requisite qualities is a twofold task.  First, we must recognize the importance of moving outside the strict and narrow rational paradigm our culture has defined.  We are increasingly coming to the awareness that the idea of rationality necessarily includes not just objective data but the subjective realm as well (Nozick, 1994).  Second, we must find models of practice that offer support and give direction.


Ironically, drawing from our past history and folklore offers up a figure that is uniquely suited and especially adept in traversing the intricacies of complex present-day conflicts.  The folkloric “trickster” figure appears in virtually every culture, across the entire spectrum of time from prehistory to the present, and in every guise, with remarkable similarity of purpose and approach to that of the mediator, facilitator, or for that matter anyone who encounters and seeks to manage conflict.  After all, the stuff of trickster stories and folklore is their insights, antics, and modus operandi—strategies, techniques, and skills—calculated to finesse and survive conflict.  Note immediately that the purpose of both the trickster and the mediator is not to defeat or stop, but merely to survive and manage, conflict.  Both face the ultimate challenge: to mediate between immovable objects and irresistible forces.


It is the premodern trickster figure that demonstrates, better than any professional expert could, the deft and subtle integration of all the requisite human talents and brings them to bear on the most serious and problematic matters that confront humankind.  Tricksters will use both sacred and profane means, sometimes even pushing the limits of moral propriety in pursuit of the ultimate moral end of survival.  They demonstrate an uncanny, resourceful, and pragmatic ability that gives glimpses of considerable intellect and wisdom.  They strategically decide whether to be straightforward or circuitous and “crazy” in approach.


Although theory and rational analysis are not unimportant, the mediator and the trickster function predominantly by gut instinct (Benjamin, 2001a). As the conflict management field has developed, and especially in recent years as it has become increasingly institutionalized, the traditional disciplines of law, mental health, or medicine, anchored in a techno-rational tradition and thinking frame, have predominated as a model of practice.  Standards of practice, notions of competency, and other professional accoutrements have been imported and in many instances allowed to set the limits for conflict management practice.  One glaring example is the use of the term and the concept of neutrality.  The product of “scientistic” thinking, and culturally linked to a culture that emphasized objectivity and rationality, the claim of neutrality is the expressed aspiration of most mediators without much reflection or critical examination of the risks.  Practiced in the extreme, neutrality can straitjacket and constrain the use of strategies necessary to manage difficult conflicts.  Neutrality is only one of many notions that have disinclined mediators, facilitators, and other conflict negotiators to sense and respond to the natural feel of conflict and to overrely on structured protocols and formulaic practice approaches (Benjamin, 1998d).


Similarly, outside the purely rational box of traditional thinking, a mediator, not unlike a trickster figure, is not infrequently called on to use techniques and methods that are frowned upon in polite professional practice settings.  Specifically, pursuing the management of conflict sometimes requires resorting to such profane means as constructive use of deceptions.  In difficult conflicts, where rational discussion and logic are insufficient to dislodge disputing parties from their entrenched positions, unorthodox strategies and techniques that do not easily fit within published standards of practice are necessary, although they raise practical, professional, and ethical questions.


What is often dismissed or outright denied in Western cultures, where scientific  inquiry and the quest for the truth is held sacred, is the necessary place of deception in our human functioning.  Deception is not only a normal activity but an essential one for the survival and propagation of all life-forms, including human beings.  Nonetheless, although a factor in every communication, there remains a deeply ingrained antipathy to the use of deception, and it continues to carry a pejorative connotation (Berlin, 1991; Rue, 1994).  Highlighting and analogizing the work of a third party in a conflict to the age-old trickster figure is not intended to encourage or justify the abdication of responsible practice standard, but is a necessary part of conflict management practice that must addressed and accepted.


Of far greater importance is the trickster figure as a model for the effective management of the natural energy generated by conflict, rather than being merely another expert technocrat trying to solve other people’s problems.  The trickster motif is a frame for emphasizing and appreciating the full range of strategies available for managing conflict.  Importantly, it offers a practice model that can seamlessly incorporate both objective and subjective ways of knowing and the complete spectrum of rationality (Benjamin, 1995b).  It escapes the often facile and oversimplified dichotomies drawn between truth and deceptions, good and evil, and right and wrong (Benjamin, 2002).

Tricksters and Mediators

The trickster figure thrives on change and conflict, alternately causing or resolving it.  He serves as a mediator, seeking to reconcile immovable objects and irresistible forces.  The trickster of folklore and mythology helps humans cope with the insurmountable and uncontrollable forces in their lives and contain the chaos that always looms and threatens to disintegrate their social fabric.  Tricksters in folklore, just as is true of present-day mediators, can never gain full control of the dilemmas presented and can seldom wholly resolve problems.  Often the means used by tricksters or mediators to settle conflict are less than noble.  But the fundamental purpose of the trickster and the mediator is the same: to help the characters or parties survive (Niditch, 1987).


The trickster figure, as must a sophisticated mediator, might appear to be “crazy like a fox” (Nisker, 2001).  The trickster figure is a beguiling contradiction in terms, simultaneously using both natural wit and calculated, practiced skill.  Observing the manner of the trickster figure offers a clear view of the necessarily elusive and difficult role of the present-day mediator.  Both seek to transform disputing parties’ constructions of reality and to transform the context of the dispute to allow other perspectives to be considered.  This often requires the use of manipulative techniques to unsettle or tweak parties entrenched in set positions not admitting of settlement.  However, just as the trickster sometimes resorts to unorthodox, and even profane, methods, so on occasion must a mediator.  This goes against the grain of the values of most professional disciplines, not to mention our culture and morality.  Paradoxically, the trickster figure, a reassuring motif that is well ingrained and evident throughout human history, directly challenges strongly held beliefs about truth and honesty that are the cornerstone of our modern-day belief system.

The Natural Mediator and the Trickster

Conventional wisdom—encapsulated half-truths, based in equal parts on our own limited experience and conditioned by personal bias—would suggest a mediator should be a humanistic, compassionate, patient, and empathetic sort; slow to anger and frustration; and eternally optimistic that all issues can be resolved with reason.  It is, of course, useful to exhibit some of those traits sometimes.  For the most part, however, despite the suggestions of career counselors, who, armed with psychological test, such as the Myers-Briggs Type Indicator, presume only the most genuinely caring among us have the potential to be good mediators, there is some reason to be skeptical. 


The personality traits that best serve mediators may not be the most obvious or commonly presented: (1) confused, (2) voyeuristic, (3) compulsive, and (4) marginal.  Although some people are born naturals, others can acquire the traits with disciplined effort (Benjamin, 1998c).

Confused
For the mediator and the trickster, the truth, clear rules, and simple answers are troubling.  Even though the clarity of predictable results and ultimate final theories offers an allure in a world filled with ambiguity, too often their application leads to greater confusion and unintended consequences (Berlin, 1953).  Many have properly been drawn to the work of mediation just because they have found themselves sitting on the fence, seeing the validity of all sides in a dispute, and there are few places for fence-sitters in a culture dedicated to finding the right answer.  Western cultures have substituted the quest for the truth for the search for the Holy Grail.  In negotiated processes such as mediation or facilitation, the truth of the matter is not and cannot be the primary focus, if for no other reason than there is no machinery available to discover and determine the truth (Benjamin, 1999).  The object is a practical and workable agreement.  The mediator is relieved of any responsibility to determine who is right or wrong and what is the right answer.  In fact, being naturally of a confused state of mind is useful as a third party helping others to manage conflict (Benjamin, 1998c).


Ironically, even though many people caught in the grip of conflict present themselves as certain of their rightness and position, a good measure of conflict can be attributed to their being confused and overwhelmed.  Their entrenched positions are seldom more than defensive postures, statements of their fear of being played for a fool.  The mediator’s confusion about which position is most or least valid can help undermine some of their presumed certainty and inject a measure of doubt and ambiguity into the atmosphere.  Those who are most adept at taking on the confused persona are those who have always been ill at ease with presumed clarity or certainty.  This confusion serves a mediator well; it allows him or her to naturally understand there are no easy answers and to help confuse parties who presume otherwise.  The confused mediator more readily sees the validity of each person’s perspective and more naturally resists aligning with a particular side.  Experience generally breeds a reluctance to be sure one is right and less willing to venture a guess, let alone presume to give an objective evaluation.  Confused mediators recognize the dual nature of all things human—that heroes can be scoundrels and scoundrels heroes, victims can be bullies and bullies victims, and terrorists might be freedom fighters and freedom fighters might be terrorists.


A mediator is not allowed the comfort of certainty in thinking about the right outcome.  Such rationalized clarity carries with it the risk of being perceived to be aligned with a particular position or cause.  Amidst all the “certainty mongers” and within the strict rules of law, custom, and ritual set down by the righteous, the trickster offers a measure of relief.  By cleverness; humor; and reframing, shifting, and reorganizing of issues, tricksters and mediators shake up the situation and cause a certain amount of confusion so that the disputants might have an opportunity to gain a different perspective.

Voyeuristic
Being voyeuristic can be a troubling attribute; in some contexts, voyeurism is viewed as a form of perversion.  In managing conflict, however, it is an invaluable attribute, for what is required of a negotiator or mediator is an endless fascination with how other human beings engage each other and construct their realities.  As a voyeur, the mediator can more ably resist being judgmental, knowing that “there but for the grace of God go I.”  A mediator does not so much do disputing parties a favor by helping them settle conflict but is instead honored by being invited to aid in managing some of the most intimate matters of their lives.

Compulsive
The mediator must have a penchant to bring order out of chaos because a good measure of conflict arises from confusion—misinformation or no information that feeds the parties’ fear of being played for a fool.  Compulsive organization, just short of descent into outright neuroticism—the use of charts, maps, and a clear structure—can fend off a good measure of unnecessary conflict.  The mediator is the wilderness tour guide and must be well prepared.  The mediator can’t just wander along with them but must instead sense and anticipate the parties’ fears before they become overwhelmed.

Marginal
Finally, a mediator necessarily must dwell alone in the middle; he or she is and must remain marginal.  The mediator cannot be aligned or associated with any cause or purpose other than to help the parties make decisions for themselves.  Groucho Marx said it best: “Any group that would have me as a member isn’t worth joining.”  It means letting go of attachments to what life should be in a perfect world—one good for children, women, men, minorities, and other people of every stripe and kind.  The mediator has to be on the fringe, an outsider, less concerned about what is right than with what will work to settle a dispute in the present circumstance.  Mediation is not about social justice, and the mediator cannot be an advocate for a cause and effectively manage a conflict at the same time.  Mediators, like tricksters, hold a marginal social status in the cultures they inhabit.  They may garner some measure of respect, but that fund of goodwill is only as valuable as the last dispute and means little in the next one.  Credibility must be earned in each dispute separately.  The mediator has no authority except that conferred on him or her by disputants who have chosen to invite the mediator into their dispute.  In pure form, regardless of social status or prestige, the mediator and the trickster succeed only through cleverness, not by force or external authority.  Many mediators who work for courts or in in-house mediation programs have discovered that their presumed authority was, as often as not, unhelpful (Benjamin, 1998b).


Like the folklore trickster figure, the present-day mediator must be willing to some extent to assume a marginal status (not be the authority), if disputing parties are to be allowed to self-determine the resolution of their own dispute (Niditch, 1987).  The mediator operates in the shadow of the law, encouraging disputing parties to adopt a personal standard of fairness that may as likely depart from any perceived or preformulated or normative standard of fairness, legal or otherwise (Mnookin and Kornhauser, 1979).  The mediator may even encourage the consideration of options for settlement of disputes that are outside the norms of social convention or the law.


At the same time, this marginality or nonalignment should not be confused with neutrality.  The mediator needs to be free to engage or challenge any party in a conflict.  Neutrality is a holdover concept from the technical-rational thinking frame of traditional professionals.  It carries with it an implicit, if not explicit, responsibility to be objective, distanced, dispassionate, and above the fray.  Mediators and tricksters cannot afford that luxury; they are participant-observers to the conflict and must be actively engaged.  At best, they strive to be balanced, not neutral (Benjamin, 1995a, 1998d).


The trickster figure is a mentor of sorts for the difficult role of being a conflict mediator working in a culture that has decided preference for swift action, bold advocacy, and heroes.  The slow, careful work of conflict management does not often produce the climactic moments that are the stuff of legends.  The trickster figure, if nothing else, exhibits how to harness our basic noble (and sometimes ignoble) attributes as human beings to the management of conflict.  Many more of us are naturally confused, voyeuristic, compulsive, and marginal than we are rational, patient, and understanding in the path of conflict.  The difference is that a sophisticated natural mediator has learned not to deny his or her basic nature, but rather to harness and use those amply provided attributes or vulnerabilities to our advantage.  In other words, we try to be saints when what may serve us best is the recognition that we all are potential or real “sinners.”

The Trickster Versus the Hero

The folkloric trickster figure is never a hero; he or she is typically a marginal personage either by reason of social status or force of circumstance.  A heroic figure in mythology and literature is a character who develops, symbolizes, or reinforces the cultural norms of the established order of society.  Thus King Solomon stood for wisdom and justice, and George Washington stood for honesty.  A hero is, by definition, bound up in or associated with a particular cause, position, or purpose.  Heroes must remain resolute and passionate in their cause, “the perfect line that never wavers.”  The trickster figure, by contrast, must be free to flaunt authority and remains forever outside the norm and socially marginal.  Thus the trickster figure in most of folklore, whether coyote, leprechaun, court jester, clown, or fool, is a paradoxical character, a spirit of disorder and hater of boundaries who tests the central beliefs and values of the predominant culture (Niditch, 1987).


Not only is a negotiator or mediator not a hero, but he or she runs the risk of being viewed as a pariah merely for suggesting the idea of settlement.  For many, negotiation is aligned with evil or immorality (Benjamin, 1998e).  Take negotiation with terrorists, for example.  Those Jews who negotiated with the Third Reich for the release of Jews from Germany in the years just before the Second World War continue to be hated to this day by many other Jewish people (Bauer, 1994).


Political and social leaders, to obtain their positions, must present themselves as heroic figures.  Hero types, or those who aspire to be so viewed, conform to a relatively common mold.  Their public relations material will indicate they came from deprived or limited means and have encountered and overcome adversity because of their exceptional virtue.  As heroes, they are necessarily constrained by their role to be clear and unambiguous about the righteousness and justness of their partisan cause.  If they were to change their mind on an issue, that would likely be viewed as weak—or worse, duplicitous and opportunistic.  They are visionaries, certain of their mission and the justness of it.  For them, good and evil and right and wrong are clearly delineated (Niditch, 1987).


For trickster figures and mediators, good and evil are not opposites or mutually exclusive; they are overlapping and inseparable qualities of the same whole.  Behaviors and events are seen by mediators and trickster figures as confused mixtures of both right and wrong, making available multiple opportunities or possibilities that have both positive and negative ramifications.  Tricksters and mediators, unlike heroes, must have a high level of tolerance for ambiguity.


Heroes and leaders must provide the clarified message their followers need to hear to mobilize them.  They cannot risk confusing their message with subtlety and nuance; they seek action, not discussion.  Mediators, on the other hand, are the house skeptics, obligated to challenge the reigning wisdom and poke holes in the utopian vision.

The Limits of Rationality

A brief rendering of the traditional technical-rational model of thinking and practice that has evolved over the last 150 years is a useful backdrop and offers a good figure-ground perspective as a means of comparison with the trickster model (Schön, 1983).  Law, medicine, and counseling are disciplines anchored in a linear, analytical thinking frame.  Those disciplines are informed by the universal laws of classical physics first articulated by Newton and incorporated into the scientific method postulated by Francis Bacon in the Age of Enlightenment; ultimately they resulted in the Logical positivism of the Industrial Revolution in the late nineteenth century.  The operating premises of the Western world are first that there is a truth, second that truth can be known and determined with predictability and certainty, and third that there is only one truth (Berlin, 1991).  The notion of “come let us reason together” is rooted in those premises and continues to be practiced by many traditional professionals—and not a few mediators.

The scientific method was quickly imported to the traditional professionals and very soon became their underpinning.  The theory, practice, and education in medicine and law changed unalterably.  The professionals became technical experts and scientists of sorts.  Doctors moved away from the art of healing and adopted an analytical protocol that appeared infallible: diagnosis, prognosis, treatment, cure.  Subsequently, psychologists and other mental health professionals would borrow that approach.  Nor was law immune from the attraction of becoming, or at least appearing, more scientific.  Christopher Columbus Langell, the founder of the first law school, at Harvard in the late nineteenth century, set as his operating premise that “law is science,” and lawyers would do well to study “black letter” universal legal principles that can be deciphered with careful analysis (Schön, 1983).  Lawyers, like doctors, need only approximate the scientific method: fact assessment, legal/case analysis, strategy, and predictable outcome.

Traditional professionals have become the high priests of a techno-rational belief system; they presume and are assumed to be experts in their particular disciplines, and deference is given to them accordingly (Lewontin, 1991).  Yet in most disputes, the last thing needed is another technical expert.  As a result, difficult and complex conflicts such as divorce, business, or environmental disputes are often fragmented or piecemealed into separate parts by the technical experts.  Each discipline approaches the matter from a carefully prescribed and conditioned practice focuses in accordance with settled principles.  Lawyers have a legal dispute resolution paradigm and tend to view disputes as strictly legal matters (Menkel-Meadow, 1985).  Mental health professionals 

view disputes as intrapersonal or interpersonal conflicts, and business professionals view disputes as purely a function of economics.  In short, depending on the professional to whom an issue is presented, the problem runs the risk of being overly “legalized,” “therapized,” or “economized.”

Traditional professionals approach a complex conflict as if the matter were an elephant and each of them—the lawyer, counselor, financial analyst, or doctor—is standing one foot away from the beast, each in a particular location, front, back, or side.  Each describes a different part—the trunk, the tail, the flank—and each believes he or she knows the whole truth of the beast from the part seen.  Many professionals and consumers have gravitated to mediation because the constraints of traditional profession practices have not sufficiently allowed effective problem solving.  Professionals do not enjoy practicing within the narrow strictures of their discipline, which often seems as much a hindrance as a help to managing a client’s issues; they are given all of the responsibility to solve the problem and little or no authority—a high-stress situation.  Clients, likewise, often feel they are running between pillar and post—from counselor to lawyer to accountant—obtaining different advice, with no clear overall sense of how to organize that information.

“Systematic Intuition”

In contrast to the fragmented and often linear approach of most professional disciplines, mediators, not unlike tricksters, rely less on specific protocols and develop a Gestalt, or whole-picture, approach.  They look less at the specific parts and concentrate more on the systemic and holistic dimensions.  The mediator must be free to borrow information and problem-solving approaches eclectically from a variety of professional disciplines (Schön, 1983).  Although some basic protocols are initially helpful, they are no substitute for the need to sense and intuit how to move and manage the conflict.  This is much the same as a surfer who feels her balance riding a wave, or a rider who must feel the movements of a horse and respond.

Lawyers, counselors, business advisers, and other professionals all serve a necessary purpose and function.  Most complex disputes require consultation with such experts if there is to be substantially informed decision making.  But even though there is some overlap, those professionals are not and cannot be the same as the mediator.  In the best trickster tradition, the mediator must be free to roam the terrain of the dispute unfettered by prescribed professional protocols.  The purposes and functions of mediation are more subtle.  How and what a mediator does to resolve a dispute is not easily amenable to prescriptive rules and analysis.  Mediation between or among disputing parties, almost by definition, is done in the shadow not only of the law but of other professional disciplines as well (Mnookin and Kornhauser, 1979).  The mediated resolution to an issue often does not square with determinations that might be applied by a lawyer, doctor, or therapist.  In mediation the right answer to a problem, if there is one, becomes secondary to obtaining some measure of resolution of the dispute by the parties themselves.  A mediator, by definition, must have a high tolerance for ambiguity and be capable of operating less formally and often in the idle of great confusion.  The typical terrain of a mediator is in the realm of “fuzzy logic,” between the extremes of the clearly right or clearly wrong answer (Kosko, 1993).  Rational-logical thinking alone is seldom sufficient or effective in resolving difficult conflicts.


The mediator practices by “systematic intuition,” an intentional oxymoron designed to convey the ability and necessity of working with subjective and objective information simultaneously (Benjamin, 2001a).  Most intractable and protracted conflicts defy simple rational analysis and conceal multiple variables and factors in play, only some of which are expressly stated but all of which must be addressed and managed in some measure.  This requires both analytical skill and intuitive ability.  In contrast to the linear thinking frame of traditional professionals, mediators of necessity must operate from a systemic or holistic thinking frame.


The folkloric trickster figure dynamically mixes the character traits of wit and reason.  Like the mediator, the purpose of the trickster is the management of conflict.  This is not to suggest that mediators should operate by wits and intuition alone, but that the mediator requires both intuitive sensibilities as well as analytical skills—systematic intuition.

The Thinking Frame of Tricksters and Mediators

Traditional professionals typically work from a logical positivist operating premise; problems symbolize a state of disorder or disequilibrium.  For them, all problems can be solved, and they can be solved so that order or stasis is reestablished.  Problems are aberrations to be fixed, remedied, or cured.  This is the core of the technical-rational belief system of most traditional professionals (Schön, 1983).  Mediators and tricksters have a wholly different thinking frame.  For them, problems are an expected and normal part of the real world (Diamond, 1972).  They recognize that no matter how necessary, well intended, or well conceived a social order may be, none is foolproof or perfect, and there are always choices.  There is no question that rules, laws, and regulations are essential for an ordered society to progress, but at the same time all that rational ordering can easily become oppressive and stultifying.  The same rules that afford uniformity, safety, and protection of the norms often constitute the major source of an individual’s or community’s sense of powerlessness.  Some individuals and groups, especially minorities, often feel constrained or locked in by the rules, which ostensibly protect the majority.  We often become “prisoners of good government.”  To the trickster and the mediator, peace and order are not an end in themselves.



In society, mechanisms must be available to allow some wiggle room.  Allowing discretion to be exercised is the most potent antidote for the sense of constraint caused by the “myth of rationality.”  This myth is the operative belief held by many, especially in Western cultures, that all problems or issues have rational solutions and that those issues can be solved by logical thinking and rules (Benjamin, 1990).  Governments are premised on the myth of rationality. A myth is not a lie, nor is it the whole truth.  At best, it is a noble lie, a concoction of what people need to believe rather than a provable proposition (Rue, 1994).  There are limits to rationality, a point at which being rational alone is, in fact, irrational and where the rote application of a rule or policy becomes absurd and exacerbates the problem (Elster, 1989; Saul 1992).  For societal systems to work, the formal operation of law must be tempered by the exercise of discretion.  Negotiation and mediation are the primary models of “private ordering” that allow parties to retain control over their own lives and avoid the imposition of often unexpected and unwanted determinations of the formal system of law (Mnookin and Kornhauser, 1979).


Traditional professionals are the ministers of the established order (Saul, 1992).  Their underlying thinking frame is essentially bivalent: one is either right or wrong, sick or healthy, within the law or not within the law.  Most complex issues, however, occur within the ambiguous center, the fuzzy middle, where matters are mostly a question of degree.  The variables of a dispute are in most real-life circumstances multivalent, ambiguous, and continuously shifting (Kosko, 1993).  Most complex disputes require risk assessment and management.  There are seldom clear choices and certainly no guarantees.  Mediators, by definitions, work in this terrain of ambiguity, which requires a multivalent thinking frame.


The purely rational and ordered society first suggested and envisioned by Aristotle, which serves as a foundation for the thinking of our Western society, is an artifice imposed on reality (McKeon, 1947).  Subsequently, much of our history has been taken up with the attempt to find the balance between an ordered society and individual freedom.  Trickster figures have been among those personages who have been institutionalized to make day-to-day life more tolerable, perhaps even survivable, in the meantime.  They were privileged to explore the nonrational or irrational consequences that resulted from too much rational thinking.  Present-day mediators, like trickster figures, continue in that tradition.

Trickster and Mediators as Conflict Analysts and Managers

Conflict is the natural soil of the trickster figure, as it is of the mediator.  Conflict is endemic to human development.  Change, by definition, engenders stress and conflict, whether intrapersonally, interpersonally, or both.  Whereas for traditional professionals conflict is negative and to be avoided, the trickster-mediator understands that conflict has the potential to be the source of both risk and opportunity.  Cholesterol can be of a molecular structure that aids the metabolism of the body chemistry or it can be in a form that constricts arteries and blocks bodily functioning and ultimately causes death.  Similarly, conflict can stimulate and alert individuals undergoing change or it can immobilize and block the problem-solving process.  Thus some conflict is very real and substantive, as with disputes involving scarce resources (land use or the future financial security of a divorcing couple).  Other conflicts are essentially avoidable or peripheral, as with relationship or communication disputes (misunderstandings, accumulated slights, both real and perceived).  Tricksters and mediators need to understand conflict in all of its forms in order to manage it effectively.


Human beings, especially in Western cultures, tend to think in a linear chain of thought, even though the nature of things is decidedly more complex (Bateson, 1972).  Thus conflicts are often presented in dichotomous and dualistic terms, such as good versus evil, life versus death, rational versus irrational, right versus wrong, love versus hate, enemy versus friend, health versus sickness, objective versus subjective knowledge, mind versus body.  Problems so framed are essentially unresolvable.  To cope with or manage the conflict, the trickster-mediator works to develop a third perspective that shares traits of both sides of the dichotomy, thereby transforming a conflicted dyad into a more harmonious triad (Levi-Strauss, 1963).  For the trickster-mediator, conflicts are never resolved; there is seldom a final or ultimate right answer, but the conflict can often be managed or finessed so that the parties can survive and move on in their lives.


Trickster figures thrive on conflict, and sometimes they are even the source of the conflict.  Their machinations and trickery cause stress and confusion for the unwitting plot protagonist.  Yet they do not play tricks or cause conflict for personal gain and without purpose.  Out of the confusion, participants can reconsider their purposes and the dilemma, and perhaps reformulate their perspectives.  Mediators, in like fashion, cannot afford to shy away from conflict.  They are not so much peacemakers or conflict resolvers as they are conflict managers.  They analyze and use conflict in much the same way as tricksters.  The mediator’s duty is often to present hard, necessary questions to the parties—to constructively create confusion—and then, in relief, to reframe the issues with greater focus on the essential substantive conflict, as opposed to peripheral matter.  The mediator uses the stress of the circumstances or events as an opportunity to forge a shift in perspectives.


Both mediators and tricksters pay less attention to the logic of the situation than to the nature and source of the conflict.  Both tricksters and mediators understand that for every logic A there is an equal and opposite logic B; confronting one force of logic with an opposing force of logic is often ineffectual.  If the mediator enters a dispute from a logical thinking frame to determine who is right or wrong, he or she will surely lose balance with the other-party.  The mediator will become merely another antagonist to one or both parties.


Neither the mediator nor the trickster can avoid conflict, and confrontation is of limited value.  Both the mediator and the trickster have learned how to use conflict to their advantage: to harness the energy of the dispute and to redirect it toward a constructive settlement.

Varieties of Trickster Figures and Themes in Folklore, Literature, and Theater

The trickster figures are the products of myth, folklore, and literature.  Many people limit their understanding and awareness of mythology to ancient Greek and Roman history, a topic studied in high school and no longer relevant to the present-day world.  But mythology is as relevant now as ever.  Myths are stories of significance that have been repeated and ritualized by a culture to help people understand and make sense of their experience and the world around them (LeBaron, 2003).  Myths organize our thinking and approach to the world as much as, and sometimes even more than, logic does; few important life decisions are made by rational analysis alone.  Nowhere is the presence of myth more strongly felt than in the middle of a conflict—that is, when people are most likely to fall back into a primal level of understanding about what is happening to them.  Myths are stories of people’s search for meaning in their lives in order for them to understand life changes (Campbell and Moyers, 1988).


As people form attachment (marriage, employment) or undergo separations (illness, death, divorce), each life event requires a story or myth that gives meaning to the experience (Bowlby, 1973, 1982).  Without mythology, there is no way to relate to or harmonize one’s life with the world beyond what is seen.  Truth, as it is defined by a culture, is given through stories.  Myths and parables are those truths “dressed up” in acceptable clothes; a truth paraded around naked is likely to be resisted or avoided.  Thus death as a cold fact is an ominous and fearful event, but given meaning through myth this life-cycle event can be understood and more easily accepted.  Religious stories most obviously serve that purpose.  In trickster tales, especially in the biblical context, the story is taken to be the truth itself as actual facts are fused with stories about the facts.  Ultimately, factual history is often revised to serve other purposes (Popper, 1961).

Mediation of Conflict as Theater and Negotiation as Performance Art

Human beings need stories and myths for life to be palatable; they hold a healing power.  Not just stories, but theater as well.  Most conflicts approximate in some form a passion play.


Conflicts are generally about circumstances or situations that happened in the past: a doctor’s errant treatment, a spouse’s thoughtless behavior, and automobile accident, a hostile workplace.  The event sparks feelings that solidify into the emotions of frustration, anger, or righteous indignation.  By the time those conflicts are addressed in a court or mediation session, the stories of what happened have been spun, revised, and redacted in a way that supports and justifies each party’s emotions, and each prepares a script, casting himself or herself as the hero (protagonist, good person) and ascribe to the other party or parties the role of villain (antagonist, bad guy).


The original passion play of the death and resurrection of Jesus forms the backdrop for most conflict scenarios.  There is a wrongful act alleged, a suffering endured, and the denouement in justice being served, by either righteous revenge or an act of God.  For centuries, the passion play has been part of the oral tradition and dramaturgy of the Christian church to reenergize the emotional base for religious faith and belief.  As with any play, the accuracy of the historical facts is immaterial; the drama serves an altogether different purpose (think of an Oliver Stone movie).  In similar fashion, the mediation of a dispute is about a present reality—the dramatic re-creation of the conflict—not really about what actually took place.  It is not just metaphorically a theater, but a theater in fact.  It cannot be about the truth of the matter because there is no way to ascertain truth in the mediation process, and that is not the purpose of the process.  The visceral level at which most conflicts are played out cannot be reached by talk; theater and storytelling are two of the most potent methods of reaching that level (Benjamin, 2001b).


Conflict arises out of the collision of passionate beliefs and thus cannot be managed dispassionately.  By definition, for a matter to be a conflict there must be an element of passion—even in a seemingly sterile business dispute that presumes to be “just a matter of money.”  The parties must believe in their role and the justness of their cause.  All conflict is personal; therefore, efforts to separate people from problems is not plausible even in theory, let alone practice (Fisher, Ury, and Patton, 1991).


The duality of mind/reason and body/emotion underpins most of Western thought and is an article of faith in techno-rational cultures.  The operating presumption, which is rooted deeply in our philosophical beliefs, is that reason can be separated and consciously willed to control, suppress, and supersede emotion.  “Coolheaded” reasoning is popularly encouraged over hot emotion.  This is the foundational premise of the so-called Age of Reason ushered in by Descartes four hundred years ago.  Some of the most common refrains heard are “calm down,” “relax,” “get ahold of yourself.”  Would that saying one of those phrases to someone upset, hurt, or angry actually worked; as likely as not, hearing comments such as these will actually intensify the emotion.


What is especially ironic is that neurobiologists—the ultimate representatives of the scientific establishment—are themselves beginning to understand that our ability to reason is inseparable from emotion; they function in tandem in the neocortex.  This directly challenges centuries of Western thought, and more directly the fundamental operating premises of many mediators and facilitators about the management of emotion in general and conflict in particular.  Strategies, techniques, and skills all need to be reconsidered in light of the understanding that people’s reasoning processes, especially in conflict, may be hindered by precluding or minimizing emotion, as much as or more so than when there is an excess of emotion (D’Amasio, 1994, 1999).


The implications for the mediation or facilitation of conflict should be clear.  For parties in conflict, it is more of a visceral, gut-wrenching experience that is felt physically and emotionally than an intellectual exercise.  Conflict is experienced, not just coldly and dispassionately discussed in terms of interests and needs.  The full measure of the story behind the conflict must be taken in any management option to be considered.  Mediators and negotiators are at risk of being overly rational in approaching conflict.  If their approach is predominantly cognitive, and essentially limited to talking rationally, they may miss the real source of the conflict drama being played out before them.  Of course, missing the core elements of the conflict likely means missing the clues that could lead to settlement.


Tricksters have never presumed to be rational; they are, by definitions, actors in the human dramas of conflict.  They operate more by wit, intuition, and gut instinct, as do the best mediators.  Note as well that in the theater of conflict, the mediator in fact has a number of roles in the staging of the mediation process.  He or she is at once a director, set designer, script editor, narrator, and sometimes a character actor playing a supporting role.  The drama is not hers or his, but the mediator must conjure up sufficient inspiration and passion to play the roles convincingly and authentically.


Constantin Stanislavski, the great Russian actor and director, in his 1936 book An Actor Prepares (1970), offers important suggestions that could easily be drawn from a trickster’s or mediator’s playbook and are as useful to them as they have ever been to actors.  The best actors are so studied in their technique that they can be carried away by the play without losing themselves in it; they live their parts inwardly and rely on their intuition and subconscious—their practiced instinct.  Novices, by contrast, resort to mechanical acting and rely on words and scripts.  They tend to overact in compensation for a lack of experience or training.


Even though the mediator is acting, this does not mean she is less authentic, if she is genuinely engaged and involved in the reality of the present drama and committed to the resolutions of the conflict (Benjamin, 2003).  Although it is true that the mediator does not go home with the parties or have to live with the outcome, she does need to live with the quality of preparation and effectiveness of her performance.  Just as the best actor must be able to transport an audience to a different reality, so must a mediator be able to tweak and reconstruct reality so that people in conflict are afforded the opportunity to find some measure of resolution for themselves (Benjamin, 2001b).

All negotiators, and especially mediators, like tricksters, are performance artists.  Against the backdrop of a carefully analyzed strategy, with practiced and disciplined technique and skill, they are able to improvise.  The mediator, like the accomplished actor, is totally involved with the dramatic environment—intellectually, physically, and emotionally or intuitively.  Too often the intellectual side of mediation is stressed and the physical and intuitive dimensions are lost.  The mediator needs a great comedian’s sense of timing (think Lily Tomlin in The Search for Intelligent Life in the Universe) and stage presence cannot be taught; the mediator must choose to learn that intuitive sense of saying just the right words at the right time, without thinking.

Improvisational techniques and exercises are the way an actor learns intuition—to feel the role—and that preparation is directly useful to mediators.  Virginia Spolin, in Improvisation for the Theater (1969), helps actors tap their ability to be spontaneous and intuitive, to work with the present moment.  Much of her focus was more on “untraining” ourselves from an unwarranted overreliance on rational analysis, and how instead to reach and develop our intuition.  She discouraged dependence on mechanistic and formulaic techniques.  The difference between the good actor or mediator and the great one is the ability to feel the rhythms of the unfolding drama/conflict.

When people tell stories to one another there is a measure of intimacy developed between the teller and the listener.  Storytelling is essential for a relationship to develop, whether personal or professional.  Classic stories of literature have a reality all their own and can often serve as effective therapeutic agents (Coles, 1989).  Stories convey metaphors that allow experiences to be understood in a context that makes sense and becomes more real.  Literature and poetry are stories that have no value except for the meaning they provide to the readers, which in the proper circumstance can be considerable (Nemerov, 1978).  Some stories of birth, death, and transcendence are ritualized, and their retelling becomes the basis for religious and spiritual experiences (Eliade, 1964). Folklore is composed of stories with a patterned repetition 

that perpetuates a culture’s mythology.  Trickster myths and stories especially are pervasive in virtually every culture, traceable across cultures, throughout history, even into the present day.  They are so common that the fictional stories have in some sense become reality (Niditch, 1987).

In mediation, as in the trickster folklore, the drama and storytelling are as important as the point of the story itself.  The script is the blood plasma of reality; it carries and conveys the metaphors of meaning and hints for possible resolutions.  The story that a party chooses to tell the mediator and how it is told affords a glimpse of that person’s construction of reality (Folberg and Milne, 1988).  At the same time, the mediator’s use of stories and metaphors in the mediation process often serves to shape and shift the context of a dispute just enough to allow admission of a variant construction of reality.  Although disputing parties cannot even envision themselves on the same stage together, the mediator, as master storyteller, must be able to edit the script of each disputant’s story of the conflict and concoct another scenario in which all participants can play a part in the drama.  Thus, like the trickster figure, the understanding and manipulation of the story is the primary technique by which a mediator dislodges disputing parties from their entrenched positions.  The close comparison between the purpose, approach, and technique of the trickster figure and those of a practicing mediator becomes readily apparent in the stories.

Trickster figures hold particular fascination because they are by intention and design ambiguous and contradictory personages, at once a joker, prankster, or fool and at the same time clever, compassionate, and wise.  The classical Trickster is both evil and good, wise and stupid, heroic and cowardly, spiritual and profane, culture adherent and culture violator.  The trickster, like life itself, is confused and imperfect (Welch, 1990).  Trickster stories are clearly intended to be entertaining but also carry within them the learning and values that characterize the culture.  A consistent and characteristic theme in trickster stories, as the trickster figure interacts with humans, is the insistence that each person take responsibility for his or her decisions and bear the consequences of his or her actions (Welch, 1990).  This theme bears strong resemblance to the fundamental premises of mediation practice.

Trickster figures come in a variety of forms.  The joker or comedian, the wise fool, or the shocker are among the most common typecasts.  The wily coyote of the Native American Indian tradition is well known.  Charlie Chaplin brought the wise fool brilliantly into focus in the classic movie The Great Dictator, where he plays a seemingly stupid character ridiculing a Hitleresque tyrant while all around him are captivated by his power.  The tradition is long and deep, from the Holy Fools of the Catholic Church to the court jesters of the monarchies.  All of them were given informal permission to poke fun at the pretensions of the controlling authority.  In the current age, television and movie characters serve in the role of court jesters.  The police detective Columbo, played by Peter Falk on television, updates the “wise fool” personage.  No matter how disparate the cultures or distant in time, the trickster’s role and purpose remains fundamentally the same: to manage conflict, to reconcile immovable objects and irresistible forces in such a way that mere mortals caught in between might survive another day.  Though their methods and means borrow from the magician’s trade of successfully creating illusion, it is not magic, but more about funding and using the natural energy to the conflict (Cooley, 1997).  They can sense how and when to twist, modify, adjust, and moderate the desires and fears of the antagonists to keep conflict at bay.  This is also the essence of a mediator’s role: to be in the middle of a heated controversy and manipulate and tweak the parties’ perspectives just enough to allow a settlement to emerge.
Tricksters in Biblical Folklore
Trickster figures and the use of trickery are evident throughout the Old Testament, and the stories or themes have parallels in the folklore traditions of many other, non-Judeo-Christian cultures.  There are a number of examples.  In Genesis, explaining the creation, the serpent tricks Eve into eating the apple of the tree of knowledge against God’s law, suggesting that human wisdom arises from transgression (Pagels, 1988).  Abraham appears willing to break the law of this world by sacrificial killing of his own son, Isaac, to protect the law of God.  God, in fact, is himself or herself a trickster figure in his or her own right, appearing to test Abraham’s loyalty through unreasonable demands.  In other scenes, Joseph and Jacob, who are both youngest sons, use trickery to gain their “rightful” birthrights at the expense of their older siblings.  Jacob outwits (or out-negotiates) his brother Esau by trading him a good meal for his birthright in a style reminiscent of a true con artist.  Similarly, Joseph intentionally insults his brothers through his dream reports in a scheme calculated to subvert the birth order of his family.  Again, in the Book of Esther, the heroine is a trickster of a particularly troubling sort in light of modern feminist thought.  She uses her feminine wiles to displace and supplant the king’s wife and become queen herself.  The justification for this ruse is given as the necessity of saving the Jewish people from destruction.


In the biblical stories, as in most of the trickster literature, deception is an acceptable means to obtain a justifiable end.  The actions are often legitimized as necessary for the survival of a minority, subjugated person, or group in the face of an oppressive majority or force.  Survival of the immediate conflict competes, as it always does in daily life, with ultimate values and principles.  This is a common question in mediation: How tenaciously does one hold to principle in light of practical realities?  Said another way, a reflective question often asked by a mediator in a conflict is, “Which is more important, being right or being settled?”  Trickster tales compel us to consider when the rule of law must give way to be sidestepped in the face of necessity or to obtain justice.


The most classic Old Testament story, one that takes no stretch of the imagination to apply to mediation, is that of King Solomon and the two women claiming the same infant child as their own. (1 Kings 3:16-28).  By proposing to cut the child in half with his sword, the story compels reflection on an important rhetorical question: Would the great king have, in fact, hurt the child or was he bluffing?  The answer is less important than the recognition that King Solomon, the paragon of judicious wisdom, did not know the right answer but did have an effective technique or trick to clarify the dispute.  Solomon was not formally a mediator, but he clearly employed a mediation strategy worthy of any trickster figure.  The story has been recounted and the technique employed in countless variant forms throughout history and has even been used by judges in the present day.


The New Testament is also a rich source of trickster lore.  Jesus is the consummate storyteller who spawns parables that seek to entice humankind into reflection on their circumstance.  For instance, the lines “Render unto Caesar what is Caesar’s and unto God what is God’s” (Matt. 22:21) or “Cast not the first stone” (John 8:7) are examples of an elliptical, not directly confrontative, technique by which Christ sought to frame issues and not give answers.  This is a purposeful use of ambiguity worthy of any trickster or mediator. 

Each of these biblical stories reflects either a personal, social, and moral dilemma for people living under strained conditions resulting from an imposed political or social order or a serious conflict.  The protagonists are figures looking for ways to stave off an impending crisis, manage the conflict, and survive (Niditch, 1987).  Most trickster tales reflect variations of those circumstances; trickery is allowed to redress or mitigate extreme or difficult circumstances.  Mediators work the same territory.


Some biblical scholars have discerned in the early literary traditions of the Bible the notion even of God as a trickster, wreaking havoc in the form of floods, plagues, and other natural disasters for the perceived wrongdoing of humankind, ostensibly as a motivator to modify human behavior (Bloom, 1990).  The ideas and roles for God have changed over time to correspond to human needs (Miles, 1995).  God as a trickster reflects the depth of our human need for such a figure in our thinking as mortals.

Tricksters in American Indian Folklore
The trickster tales of the Native American Indians, like those in the Bible, confront the same fundamental dilemmas of humankind.  They seek to provide understanding of our creation, fall from grace, death, and redemption.  The tales remind us, as any mediator must, that life is not necessarily fair and that nothing lasts forever.  The trickster, at the same time he or she saves the world, makes it more uncertain and difficult, filled with traps and contradictions.  There are countless examples, many of which center on the coyote, a traditional American Indian trickster figure.  A Caddo Indian tale, for instance, helps listeners understand death.  It recounts how the coyote tricked humans into accepting death and thereby saved the world from overpopulation.  A Kiowa Indian trickster story reflects the tension and struggle of the minority Indian culture to survive in the midst of an overbearing, dominant white culture (Sherman, 1990).  By shape-shifting and other maneuvers, the coyote outsmarts a white man who is bent on taking advantage of the Indians (Radin, 1972).


The purpose of the American Indian storytelling tradition, as with the biblical tales, goes beyond merely entertaining others or passing on useful information.,  Both narrator and audience participate in a minidrama of sorts that allows the listeners to obtain a moral useful in considering their present circumstance.  A mediator operates in a similar manner.  A mediator might tell two disputing parents the story of a judge who asks parties in court if they each lover their child, and then after hearing they do, comments to them that he does not love their child and cannot understand why they would want him to make decisions for their child.  As the story unfolds, the parties become active participants in the story and thereby compelled to take responsibility for their own actions.  In the trickster stories, as in mediation, parties are given direct responsibility for their own decisions (Toelken, 1990).

Tricksters in Modern Culture
Though perhaps not of the same mythic or sacred dimensions as in the Bible or in Native American Indian oral tradition, the trickster figure is still very much a part of our present-day modern culture.  The entertainment industry, television, movies, and literature are replete with trickster tales and figures (Santino, 1990).  In movies, Charlie Chaplin played a wise fool, whose antics mocked the policies and politics in the society of his day.  In television, the police detective Columbo continually asks obsequious questions of suspects in charming and disarming manner until the culprit is hopelessly trapped by his or her own deceit.  The wise fool is a frequent literary character in every culture.  For example, Isaac Bashevis Singer (1953) offered Gimpel the Fool and the Czech writer Jaroslav Hašek (1974) presented the Good Soldier Švejk.  Some trickster prototypes operate in a more shocking and sacrilegious manner. The character of Hawkeye in the movie MASH, like his precursor Yossarian in Joseph Heller’s Catch-22 (1961), is a conniver who subverts the military order at every turn to reveal the absurdity of war.


Many entertainers (for example, Michael Jackson, David Bowie, and Mick Jagger, and of course, Liberace) perform as androgynous, shamanlike figures who challenge cultural norms of accepted behavior and even sexual role stereotypes.  Curiously, there is precedent for such personages in many traditional cultures.  Among the Zuni Indians, those persons who were sexually ambiguous were easily accepted and sometimes thought to be imbued with special spiritual powers (Roscoe, 1991).  These personalities demonstrate the trickster figure’s qualities of elusiveness and ambiguity.  They combine masculine and feminine attributes, wisdom and foolishness, meanness and kindness, deceit 

and honesty.  They transcend cultural, legal, and sometimes moral norms that apply to the rest of society.  Yet, through it all, their cleverness is a source of amusement and sometimes admiration.


Blues, jazz, and rap are all musical manifestations of the trickster tradition.  The original intent and enduring appeal of those styles are drawn from their iconoclastic appeal.  Improvisational, unstructured, sometimes shocking, and even sacrilegious, those forms of music require at the very least that we consider alternative realities and cultures.  In particular, the blues grew out of African Americans’ need to have a model of behavior to cope with oppression.  Both blues singers and songs incorporate and exhibit the trickster persona of “synchronous duplicity” – unifying good and evil, the sacred and the profane.  The music gives many African Americans a reason and means to endure and survive (Spencer, 1993).  Beyond music, in African and African American cultures there is a strong trickster folklore tradition. 


Every culture has similar trickster stories.  The trickster character has been so important throughout history that such figures have invariably been made part of the institutionalized order.  Thus the Catholic Church had Holy Fools, and in the Middle Ages ruling monarchs had court jesters.  It is as if the established order of a society senses the necessity for a certain measure of built-in chaos in order to persist (Dooling, 1979).  Mardi Gras is an outgrowth of that tradition.

Variety of Trickster Prototypes
Trickster figures, and the mediators who wittingly or unwittingly imitate them, demonstrate a variety of styles and forms.  Some play the wise fool, who challenges the accepted reality or established order by seemingly innocuous or naïve action or questioning.  Others play the clown or joker, using humor to tease out our human penchant for inconsistency.  Still others use outlandish behavior to shock actors or parties toward a new perspective.  Finally, some tricksters use outright deceit to con targeted parties into reconsidering their actions despite themselves.  Regardless of technique, however, most tricksters and mediators have two primary purposes in mind: first, to create sufficient dissonance in the thinking of the parties in conflict (doubt about their rightness) so that they might consider other views or alternatives of actions, and second, to press the parties to take responsibility for their behavior and the resolution of the immediate conflict.

Strategies, Techniques, and Skills of Tricksters – and Mediators
The trickster figure offers a two-part strategic approach to shift people from their accepted reality or entrenched position to another perspective.  First, the trickster figure is a shape-shifter, who transforms himself or herself into a less threatening form.  In a similar manner, an effective mediator transforms himself or herself to enter the construction of reality of each party or to be on the same stage with each of them.  At the same time, the mediator must project a sense of authenticity that can allow for trust to develop.

Second, the trickster seeks to transform the context of the dispute.  This might be done either by confusing or by creating dissonance in the party’s thinking and then reframing the issues in a manner more susceptible to resolution.  These two stratagems operate together to finesse the problem at hand and allow it to be approached from a new angle.

There is a close parallel between the strategies of a trickster, an effective mediator, and a guerilla fighter.  Neither mediators nor tricksters can afford the luxury of believing that people in conflict will start out being trusting, cooperative, and reasonable.  Among other techniques, the trickster/mediator learns how to camouflage herself so the she blends into the scenery and at the same time, when and how to use hit-and-run tactics to plant notions that alternatively disturb, unsettle, and undermine entrenched thinking and at the right time consider other options that might lead to settlement.  There is little difference in the strategic planning for war of for settlement; only the purpose differs.  The gist of Sun Tzu’s message in the Art of War, written centuries ago, is relevant in conflict management today: “If one wants peace, study war” (Benjamin, 1998a).

What should be clear is that negotiators, mediators, facilitators, or anyone who engages in conflict is necessarily strategic.  The etymology of strategy is the Greek word strategema, which is translated as a trick or a ruse—a maneuver to deceive or surprise an enemy (Benjamin, 1998a, p.8).  This is troublesome to some—the idea that a mediator would be manipulative and deceptive, and likened to a trickster figure—but effectively an inescapable reality in dealing with difficult conflicts.  There is no question but that being strategic in general and deceptive in particular goes against the cultural grain and even assaults deeply held precepts of truth and honesty.  Yet notwithstanding the pejorative connotations, the practice of deception often serves a necessary, constructive and essential purpose.  This is the profane aspect of the trickster and the reality of the mediator.  Thus careful thought must be given to the ethical considerations and ramifications about how and when deceptive or manipulative techniques are used and the limits of their use (Cooley, 1997).

Mediator’s Transformation of Self: Shape-shifting
In many American Indian stories, the trickster coyote figure shape-shifts into human form.  He knows that to approach the white man directly as a coyote would only serve to alert his mark to put up his guard (Radin, 1972).  Likewise, the mediator needs to adopt the perspective or take the shape of (validate and acknowledge) each party and connect with them.  To say directly, “I am here to change your mind and to convince you that what you think is a reasonable position is wrong” is likely to elicit resistance.


For a mediator to transform himself or herself into a party’s construction of reality requires the mediator to initially suppress rational modes of analysis about the party’s motives and interests and to exorcise himself or herself preconceived notions about appropriate outcomes for the dispute.  The mediator’s sense of self as a separate person needs to be subsumed or melded into each party’s perspective.  The mediator must be able to see events from the view of each party to the dispute.  Individuals’ worldviews or constructions of reality are an amalgam of their hopes, desires, fears, needs, operative myths, and (perhaps only last) rational interests.  The mediator must connect or get in sync with each party.  The mediator must be able to identify with the perspective of each party sufficiently so that the party feels joined and accommodated.  This identification works to establish the bond and credibility necessary for trust to develop between the mediator and each party.  This reservoir of trust is traded on later in the process, especially in difficult cases.  It is often a tricky business (pun intended) because the mediator must be able to synchronize with each party’s construction of reality in a manner that does not appear to invalidate any other party to the dispute.  To do so, the mediator needs to distinguish between validation of a party’s construction of reality and agreement with that position.  Validation, an intuitive or subjective concept, must not be confused with agreement, a logical or rationalist concept.  If the mediator appears to be agreeing with one party or the other, he or she may well lose balance, risk offending one or both of the parties, and become ineffectual.  The validation of one party, done skillfully, need not be at the expense of another party.


The mediator’s self-transformation requires an explicit acknowledgment that virtually every conflict (whether a business or family dispute) has subjective, nonrational (not irrational) aspects that must be addressed.  Even business conflicts are in essence personal disputes in disguise.  A disputing party almost always has a personal and emotional stake in the outcome.  The mediator loses an important edge by hesitating to take account of the subjective undercurrents of a dispute.  Difficult conflicts are seldom resolved by the use of logic or reason alone, as Fisher, Ury and Patton (1991) may be taken to suggest.


The mediator uses several techniques to transform himself or herself and gain entry into each disputing party’s construction of reality.  Communication theorists have observed that people construct reality by the symbolic representation of their worlds in their language, stories, metaphors, operative mythologies, and methods of communication (Bateson, 1972; Watzlawick, 1976; Bandler and Grinder, 1975).  The central premise of neurolinguistic programming techniques, drawn from that theory, is that a party’s speech and language patterns can be analyzed and imitated or approximated, and that by so doing one can enter that person’s construction of reality.  Once the intervenor mediator is synchronized—essentially in the same emotional “gear ratio”—he or she can then change the ratio, slow the intensity, and allow the parties to shift to another emotional state.  The necessary rapport is developed by pacing or gently mirroring the party’s style, gestures, body language, voice tone, timbre and volume, and the use of similar words and metaphors (Bandler and Grinder, 1975).  This is the skill behind the technique of strategic empathy.  The mediator deftly shifts his or her shape to take on the appearance of a party; the mediator chooses when and with which party to be strategically empathic.  The technique, however, requires practice.  Gaining access to a party’s construction of reality cannot be done mechanically. As any actor knows, the hundredth performance must be as convincing and sincere as the first.  In difficult conflicts, with entrenched parties, finding ways to enter their constructions of reality is an essential ongoing activity throughout the mediation process (Benjamin, 2002).

Transforming the Context of the Dispute
Once some level of entry to a party’s construction of reality has been obtained, then the task is to pierce the party’s operative mythology and alter, shift, or transform the context of a dispute so that it is susceptible to resolution.  The context is the framing or understanding of the dispute, how a party views what the fight is about and presents it.  Disputing parties cannot be allowed to remain settled or sanguine in their established thinking frames; they must be unsettled sufficiently to accept other alternatives.  Most people approach problem solving in dichotomous, dualistic terms; something is either right or wrong, healthy or unhealthy, a personal issue or business issue, and so on.  The categories are, by the logic of dichotomous thinking, taken to be mutually exclusive.  Mediators, like trickster figures, must blur or confuse false dichotomies or polarities if settlement is to occur or even to be considered.  There are a number of techniques and strategies that can be used to shift the context of a dispute: creation of dissonance in thinking, use of words and language, use of metaphors and stories, use of reframing techniques, use of resistance and paradox, manner of questioning, use of mistakes, understanding of negotiation as ritual and drama, and use of metastrategic thinking.  Some of the techniques are common and have been discussed or merely noted elsewhere in the literature; others are uniquely illustrative of the trickster aspects of mediation.

Creation of Dissonance
One of the first steps in transforming the context of a dispute is to create dissonance in the thinking of each party.  If parties believe they are right (“the myth of justice”) and that a court will predictably determine they are right (“the myth of rationality”), then there is little motivation to mediate.  For parties who are entrenched in their positions, the mediator needs to raise sufficient question and cast enough doubt over the parties’ presumed expectations about the outcome of the dispute to generate the necessary motivation to mediate.  In other words, “Pull the rug out from under them” (Benjamin, 2002).


Tricksters have traditionally used shock and humor to create  dissonance.  Among the Pueblo Indians, the trickster would become a clown, doing acts that were otherwise viewed as taboo to cause a rupture with the normal and ordinary patterns of thinking.  (Dooling, 1979).  Breaking up established thinking frames allows people the opportunity to see matters differently and yields a greater openness to new ideas and options.  In the same way, a mediator creates dissonance in thinking.  For instance, to pierce the myth of justice—the notion that a court will determine a matter clearly and definitively in the way the party expects—the mediator might suggest, “I’ve heard judges say that they typically try to dissatisfy both parties because they don’t know the right answer and don’t want to make a big winner and big loser,” or “Some attorneys say there is no case so good it can’t be lost or so bad it can’t be won; you can’t trust those judges,”  The lines are calculated to create doubt and cause a disputant to be less sure of his or her position, and a little bit more reflective, and then followed by a dose of humor to diffuse the shock.  Statements of that ilk can disrupt parties’ myopic focus on who will win and the complacent belief that the court will give them what they want.  As a result, the disputants are pressed to take responsibility for their own decisions without being directly confronted.

Words and Language
From the earliest times in many traditional cultures, words and language were understood to have a certain magic.  The use of a word could have a strange consequence that allowed what people wanted to happen (Rothenberg, 1986).  In a similar way, the particular words and language used by a mediator to frame a dispute can alter or shift the context of a dispute. For instance, the word custody is an exclusive term that can intensify conflict; the term implies, like the ownership of property, that one party wins and the other must necessarily lose.  Substitution of a more inclusive term, such as parenting responsibility instead of custody, allows both parties to participate.  In other contexts, medical malpractice disputes are more accurately termed medical treatment disputes.  In matters where child sexual abuse is alleged, labels such as victim and perpetrator make difficult conflicts all but impossible to resolve.  Instead, terms such as child and responsible adult focus attention on the behavior, not on the labeling or moral judgment of a party (Benjamin, 1991).  The careful choice of words and language is critical and cannot be underestimated or discounted as mere semantics.

Metaphors and Stories
Stories carry metaphors.  Metaphors help people understand what is happening to them.  Metaphors can make reality if not appealing then at least endurable.  The naked truth is that separation and loss are painful and harsh events in people’s lives.  Stories and metaphors dress up the truth so that, though not painless, it is at least less painful.  The metaphor offers a sense of an actual experience by the use of imagery that resembles the event.  It is a compressed story that highlights the critical pieces of the experience in a different and more graspable way.  The poet Howard Nemerov (1978, p. 229) likens a metaphor to “the sudden bursting of a flare, so that you see for an instant not only the road ahead but also its situation in the terrain around.”  The trickster stories are themselves metaphors.  The telling of stories about other people’s circumstances normalized a difficult experience.  Hearing a metaphor conjures up in the listener’s mind a picture of his or her own situation.  To be effective, the metaphor needs to be drawn from the listeners’ life experiences and offer them some measure of choice or control in their situation.  For instance, divorce can be compared to a serious illness that may not be curable but is manageable.  The mediator can present himself or herself as an oncologist aiding in the treatment of the cancer.  To follow the metaphor, the doctor (mediator) may not be able to cure the cancer (stop the divorce), but he or she can help the patient (party) actively participate in the treatment (have some measure of choice and control over his or her life).  Physical health is a good source of material for metaphors, especially in family conflicts.  Most people have either dealt with serious illness or disability personally, through a close friend or relative, or know someone who has.  Divorce, disease, and death are often closely linked in people’s minds, and usually illness is not viewed as a person’s fault.  Yet the mediator must be careful not to allow the traditional dualistic construct of healthy versus sick to seep into the metaphor.  Some serious illnesses, such as cancer, epilepsy, or AIDS, have become metaphors that confuse the person with the malady.  If the disease is bad and to be aggressively combated, then so too must the person be bad to deserve the affliction (Sontag, 1977, 1989).  Careful construction of metaphors is critical; however, their power and value in transforming the context of a dispute are incalculable.

Reframing
Reframing is one of the most fundamental techniques used by mediators to transform the context of a dispute.  The mediator, like the trickster, takes the communication of a party and, without abrogating his or her meaning entirely, alters and redirects that meaning to allow more constructive use in the settlement process.  Thus when parties are actively fighting, the mediator might compliment the parties on how well they fight and then go on to reframe their negative statements into positive meanings by noting that “people who fight well can negotiate well.”  The mediator, like a trickster, twists their words and shifts the context of the discussion.  Reframing is a technique by which resistance can be surreptitiously bypassed (Fong and Haynes, 1990).  When an issue is reframed, more ways of looking at the dispute emerge, and the parameters of the conflict become more fluid.  In reframing, the mediator operates to reposition each antagonist so that the dispute is amenable to a resolution.

Resistance and Paradox
When the level of entrenchment in a position of one or more disputants is especially acute and the resistance to change pronounced, the use of paradox can be an effective technique to transform the context of the dispute.  The paradox is a means of changing the rules of the game.  When a party frames issues in an either-or or a right-wrong dualism, traditional logic typically fails to loosen his or her hold on the position seized.  The use of logic is a form of confrontation or challenge.  A particular line of logic is always susceptible to contradiction by another equal and opposite line of logic, and a pitched battle ensues between the competing logics.  “Why don’t you try this…?”  is met with “Yes, but…” as the entrenched party thwarts any perceived challenge to his or her position.  For the mediator, as for the trickster, logic is the least-effective means of convincing or persuading anyone of anything.  Grounded in communications and linguistics theory, paradox, in contrast to logic, co-opts and uses the force of a party’s resistance to enact a shift in his or her thinking.  Thus a party convinced of the justness of his or her position is encouraged to consider the pursuit of that course of action and to do everything necessary to obtain the result on which he or she is fixed.  Only by first exploring and supporting the parties’ thinking and encouraging them to hold on to their entrenched positions can the mediator move them to consider other options.  Thus is the paradox: intensifying the commitment to a stated course of action lessens the commitment.  Conversely, challenging resistance to a suggestion only serves to bolster the resistance, whereas recognizing the resistance may permit it to dissipate (Palazzoli, Boscolo, Cecchin, and Prata, 1985).  In short, giving the parties permission to do what they say they must or want to do may let them not feel as compelled to pursue their stated courses of action.


In mediation, there are frequent opportunities for use of paradoxical injunction.  For instance, a party skeptical of the mediation process and drawn to traditional legal action might me encouraged to go to court: “You always have the option to go to court.  I don’t want to make you stay in mediation or try to convince you.”  By contrast, the use of logic (“Going to court makes no sense because…”) is not likely to dissuade a determined party and may be counterproductive.  Paradox is not merely reverse psychology.  To be effective in using the paradox technique, mediators must on some level believe that the parties have to exhaust their preferred courses of action before they can consider other alternatives.

Other mediation techniques are variations of the paradox.  Suggesting extreme, unrealistic options that both parties consent to dismiss out of hand fosters a clearer focus on the options that might work.  King Solomon’s threat to cut the infant in half was such a paradoxical device used to clarify the dispute.  Judges also use a variation of the paradox, probably more out of frustration than by design, when they threaten “to sell everything” if the parties cannot come to agreement themselves.


The mediator’s use of a party’s resistance in this manner is not unlike the use of an opponent’s own force to throw him or her off balance in the martial are of aikido (Crum, 1987).  Using logic head-on to confront and entrenched party results only in a test of wills.  But approaching and acknowledging the resistance and blending with it allows an intransigent party’s energy to be redirected constructively.

Questioning Process
The real magic of mediation in transforming the context of a dispute is most evident in the sophistication and style of questioning a mediator adopts (Fong and Haynes, 1990).  A working premise of mediation is that disputing parties have a connection with each other on some level.  Most conflicts have both distributive and integrative aspects; the former concerns who gets what, and the latter relates to the parties’ future or ongoing relationship.  Few disputes are purely integrative or distributive in character.  In business or personal injury disputes, where the issues are seemingly only a question of money and the parties are not likely to have further dealings, there is still an integrative aspect.  The injured party wants some acknowledgment of his or her suffering, and both parties typically want to feel that they have been reasonable and fair-minded.  The particular connections or reciprocal relationships of the parties characterize and differentiate each dispute.  These connections create circularity in the relationship (“I need you and you need me”).  Questions that bring to the fore those interrelationships are “questions of a difference” that can allow a framework for settlement to emerge (Fong and Haynes, 1990), for instance, “What kind of relationship do you both hope to have in the future, after this dispute is resolved?”


On an obvious level, asking questions is considerably less threatening to parties than making declarative statements.  Questions tend to elicit further information and reflective responses; declarative statements tend to challenge positions and call for defensive responses.  Thus the question “What are your thoughts about these other options?” encourages reflective thinking.  By contrast, the statement “This option seems to be the best one, because…” is likely to draw a rebuttal, “Maybe, but…”


The best illustration of trickery-at-work in the questioning process is offered by Columbo, the television police detective.  He is amusing and self-effacing; with outstretched arm and hand to forehead, precariously balancing his ever-present cigar and sporting a disheveled raincoat, he persists in asking obsequious questions of his suspect out of a seeming state of befuddlement.  He is the embodiment of the wise fool; his seemingly simpleminded questions actually spin a web of intriguing complexity (Santino, 1990).  Likewise, a mediator might ponderously ask, “I’m a bit confused, help me to understand, how will this work for you?”  Solving a crime or catching a witness off-guard is, of course, not the mediator’s purpose.  However, although the purpose differs, effective questioning is the primary means by which a mediator transforms the context of a dispute.  Keeping disputants “on the move” by questioning them, gently but persistently, encourages them to consider the situation from another perspective.  This can eventually yield a workable agreement between even the most intransigent parties.

The Power of “Mistakes” – Intentional or Unintentional
The mediator’s use of his or her own mistakes, both unintended and intended, can be an effective technique to shift the context of the dispute.  Reminiscent of the wise fool trickster, the mediator uses his or her own vulnerability to normalize and relax the atmosphere in the discussion of the problem and to help the parties take responsibility for the problem-solving.  For instance, if a male mediator is accused by a female part of making a sexist or insensitive statement, whether real or imagined, a defensive response that denies the assertion is likely to intensify the conflict.  On the other hand, if the response of the mediator is to listen effectively and give credence to her reality, acknowledge his vulnerability, and encourage her to bring any future “error” to his attention, then the result can be the bolstering of the mediator’s credibility.  The truth of the accusation is not determinable or relevant; the only consideration for the mediator is how to use the “mistake” constructively to further the mediation process.


There are some circumstances when the mediator might intentionally make a mistake for the parties to catch.  This antic can work to foster the parties’ joint cooperation in checking the mediator.  For example, purposeful miscalculation of number, or a request by the mediator for help in tabulating numbers, presses the parties into responsibility for their agreement.  Mistakes allow the mediator to use his or her own vulnerability constructively to turn what appears to be a disadvantage into an advantage.

Negotiation as Ritual and Drama
The ultimate transformation of the context of a dispute is accomplished by the structuring and managing of the negotiation process.  At core, formal mediation is nothing more than a three-party or multiple-party negotiation.  The mediator negotiates his or her authority with each participant and facilitates their negotiation with each other.  Negotiation is the primary operative activity of mediation; the mediation process is merely a particular format for structured negotiation that employs the services of a third party.  Therefore, how the mediator understands and presents negotiation and, in some instances, actually teaches the parties the ways of negotiation is critical to the success of the mediation process.


Negotiation is often thought of in a rudimentary and simplistic form: offer and counteroffer.  Some view negotiation as a practical necessity, others as a form of evil.  Most people in Western cultures view negotiation as a practical, rational, and utilitarian activity wherein parties seek to maximize gains and minimize losses in allocating and exchanging basic resources: time, money, product, or energy (physical or psychological).  In this perspective, the focus is limited to “get as much as you can or give as little as you have to.”  In the legal context, attorneys do their calculations in negotiating for their client on the basis of their guesses about what a court might do (Menkel-Meadow, 1985).  Styles of negotiation are often presented in dualistic terms; one is either a “hard” negotiator concerned only with the result or a “soft” negotiator concerned only with relationships and willing to settle at all costs (Williams, 1983).  The predominant model of negotiation taught in law and business schools emphasizes the outcome; a win or loss is objectively determined by the result.


The negotiation process is far more complex.  In most cultures, negotiation is a form of ritual and drams.  The deal and its result are important, but the relationship dynamics between the parties is equally important.  Negotiation is simultaneously a social and psychological interaction, as well as an economic event (Leff, 1976).  Contrary to the conventional wisdom that everybody wants something for nothing, few people actually operate under that assumption.  Most expect to contribute something.  Thus even con games are premised on allowing the dupe or mark to give the deceiver or con artist something that is needed.  Successful negotiation requires creating a drama in which the parties to the negotiation need each other.  Curiously, the deal that is made as a result of negotiation can be viewed as a good deal or a fraudulent swindle, depending on who is judging the result.  Still, whatever deal is determined, the structure, process, and execution are substantially the same: “Every selling situation, ‘lawful’ or not, involves the creation of drama and of roles in that drama designed to move toward the same denouement, a completed sale” (Leff, 1976, p. 183).  A swindle, ironically, is at least for some period of time a consensual crime.  Deciding when selling becomes swindling often requires determining if a sales pitch that merely uses “fluff and bluff” has crossed some unwritten line of propriety and become an intentional bait-and-switch routine.  This judgment is largely a matter of social policy and legal control.  However, an understanding of the negotiation process as essentially a social interaction ritual is important for the effective mediation of a dispute.


Understanding negotiation as substantially ritual and drama offers a natural backdrop for the view of the mediator as a trickster.  The trickster of folklore is clearly a master actor and negotiator, if not a con artist of sorts (as must be a good mediator).  This is not to suggest that the mediator should be a swindler or allow either party to be conned.  However, if disputing parties are to resolve conflict, then the mediator must recognize the importance of developing a settlement scenario or drama in which both parties play a role.  Disputing parties usually enter a conflict with scripts written in their own mind where one is the hero and the other person is the villain.  The mediator needs to rewrite the scripts so that the disputants can see themselves as characters who exchange lines onstage and complete the play constructively.  The mediator must necessarily be producer, director, script editor, actor, and narrator in the conflict management performance (Benjamin, 2001b).  If the mediator allows the parties to move to the final scene—who gets what—before the plot has developed, the actors may feel that they have not had the opportunity to tell their stories and that the play is a sham.  People who remark that they want their day in court do not necessarily literally mean a courtroom; they often mean a stage or forum to tell their stories.  Time must be taken to properly set the scene and prepare the participants so that the resolution obtained appears to be of their own design.  An effective mediator-trickster knows how to evade a discussion of ultimate issues until he or she has ensured that the 

parties know what the conflict is really about.  The mediator stalls the parties so that actual negotiation does not begin until they are ready.  Like wine needing to ferment, “no conflict should be approached before its time” (Benjamin, 2002).


The mediator may need to give one or both of the parties stage directions, that is, teach negotiation.  The parties need to learn the tricks of the trade.  Thus, for instance, as every good poker player knows, it may be better to lose early in the game with a winning hand so that one can win later on with a losing hand.  Applied to negotiation, this means to teach the art of trade-offs, how to think strategically, and how to develop both preferred and fallback perspectives.  As the mediator imparts some of his or her own negotiation skills, the parties’ style of negotiation is modified from a simplistic offer-counteroffer format into a more sophisticated interactive negotiation format.  The parties are shifted from thinking in terms of static, hard-and-fast positions to thinking dynamically in terms of multiple options.  The parties learn to question and consider what pieces of each other’s interests they might accommodate to obtain what they themselves need (Benjamin, 2002).

Metastrategies
Finally, the techniques available to the mediator to transform the context of a dispute include metastrategic thinking, whereby the mediator determines when and under what circumstances to disclose or not disclose his or her strategy.  For example, when mediators explain to the parties how the mediation process is structured in the agenda-setting task, they are showing their strategy for effective problem solving.  By so doing, the mediators enlist the parties’ commitment to the process and responsibility for the decisions.  At other times, however, mediators may choose to avoid the discussion of an action or intervention and in fact cloak their purpose.  For instance, if a mediator becomes aware that one party is having significant difficulty in negotiating, to call direct attention to the impaired party may make matters worse.  A caucus, first with the party with no difficulty and then with the person in difficulty, may help to make the mediator’s purpose of talking privately with the person in need of support without drawing undue attention.  Any good mediator, like any good trickster, must appreciate the value of stealth as a device to further the negotiation process (Benjamin, 1998a, 2002).

Deception and Manipulation

The intention behind likening the professional role and practice of a mediator to those of the folkloric trickster figure is not in any way intended to condone destructive, deceitful, or unethical behavior or to endorse the pursuit of agreement between disputing parties at all costs.  At the same time, the comparison highlights and emphasized the importance of the distinctive kind of thinking a mediator must do to effectively manage conflict.  It is also worthy of note to draw a distinction between constructive and destructive deceptions.  A constructive deception is done to aid disputing parties in their self-determination of informed decisions, whereas a destructive deception is done for the gain of one at the expense of another.  Not all deceptions are the same.  Forms of deception have been practiced as a means of survival and the propagation of humankind (and every other form of life) since the beginning of time (Rue, 1994; Wright, 1994).

Natural History of Deception in Human Affairs

The dynamics of deception have not only played a decisive role in the cultural history of humankind but they are also deeply embedded in the process of biological
evolution.  Deceptive traits, and traits for detecting deception, are a fundamental part of the functioning of not only humans but also animals, insects, plants, and other forms of life.  Still humans in general, and those from Western cultures in particular, fear deception perhaps even more than death.  This pre-occupation with deception has been a primary organizing principle in the formulation of religions (false teachings and doctrines of sin and salvation), the approach to philosophical inquiry, the pursuit and methodology of scientific inquiry, and our conceptions of health (both mental and physical).  Rue (1994) suggested that Western tradition has developed as much as a result of flight from deception and falsehood as a quest for certainty and truth, if not more so.  Western cultures’ rationalist tradition, in which the traditional professions are anchored, advances the notion that problems of deception can be avoided, or at least minimized, by the analysis and articulation of knowledge.  In the rationalist scheme only reason is trusted and the senses are viewed as inherently deceptive and untrustworthy.


Trickster figures and mediators, who are their progeny, work substantially by their senses (intuitive wit).  Thus, although the pure rationalist struggles to avoid or suppress delusion (both internally and externally), the mediator and trickster figure accept the necessary purpose and function of delusional thinking in the conduct of human affairs and especially in the management of conflict.

Ethics of Deception

The notion of a trickster as a professional role model may be disconcerting since the term trickster typically has negative connotations, especially in Western cultures.  The primary purpose of the trickster figure in myth and folklore is to instruct, but trickery and deception are nevertheless actively employed in that pursuit.  Most people associate such manipulative behavior with deceit and dishonesty.  Yet human behavior, almost by definition, includes and sometimes even requires the manipulation of circumstances or other people.  Deception, in fact, may be essential for our survival and propagation as a species.  Manipulation is the stuff of politics and the political maneuvering that goes on in every human social organization.  Implicit in that realization, therefore, is the differentiation between appropriate, socially acceptable manipulations and unacceptable ones.  Being clever in our society is in fact often valued, even if it is at someone else’s expense, as in a successful business deal (another person may be labeled a criminal for similar behavior in a different circumstance).  Depending on the context and who is judging, manipulative behaviors may be construed as clever and constructive (a politician), criminal or socially maladjusted (a juvenile delinquent), or sick and pathological (a sociopath).  In any event, all manipulative acts are not bad per se.  As a clinical definition, deception occurs when a discrepancy between appearance and reality can be attributed in part to the causal influence of another organism (Rue, 1994).  Only if the behavior is judged in hindsight to be harmful to others is it disdained.


Many professionals, including doctors, lawyers, and clergy, regularly practice varieties of deception that are formally sanctioned and even encouraged.  For a priest, rabbi, or minister, silence regarding a penitent’s confidences is a moral, if not a sacred, obligation that has been embodied as a privilege in law (Bok, 1978).  Doctors sometimes lie to patients about the severity or nature of their illnesses under the guise of good medical practice for the patients’ welfare (Veatch, 1991).  Some lawyers believe that it is valid and necessary to embellish the facts of their cases, if not outright lie, in the representation or protection of their clients’ interest (Freedman, 1975).  In fact, our whole capitalistic culture is based on principles of marketing and negotiation that include elements of acceptable deception; selling and swindling are often a hair’s breadth apart (Leff, 1976).  Attaching a pejorative connotation to a manipulative or deceptive strategy per se is unwarranted.  It is far too facile and simplistic to judge actions as right or wrong out of context.  Heroes and scoundrels often inhabit the same body.  In the same way, a mediator-trickster may alternatively play the role of dupe or deceiver, or be so viewed by those outside the conflict.


If the premise is accepted that the whole or exact truth is not knowable, or is at least out of reach at a given moment, then we are 

left with only the degree to which we misrepresent, wittingly or unwittingly, the truth.  Some may reject this premise as too relative, but the rest of us are left with a conceptual muddle that requires a distinction between truth and truthfulness.  Truth is a matter of epistemology and addresses what is known and knowable; truthfulness is an ethical issue and deals with the use and manipulation of information (Bok, 1978).  Mediators are less concerned with the truth than with truthfulness.


Truthfulness, as an ethical concern, is more troublesome.  The nature of the intention and purpose underlying the manipulation of information is often difficult to ascertain.  For instance, the degree of intention to deceive may vary and be colored by both the speaker’s own self-deception or misunderstanding as well as the listener’s desire to be deceived or simple lack of understanding (Watzlawick, 1976).  The purpose of the deception is also germane.  A speaker’s deception to obtain a specific outcome or advantage must be differentiated from a manipulation that merely attempts to allow other outcomes to be considered (Bok, 1978).  The use of deception is not per se negative or unethical.  In mediation, effective practice requires the manipulation of information to facilitate the parties’ ability to review all available options and to make informed choices.  For that reason, many of a mediator’s skills, strategies, and techniques are founded on varieties of deception.  It is not the least bit inconsistent to suggest that deception is necessarily employed by a mediator to ensure informed, consensual decision making.  Deception, as operationally defined for use in mediation, is any manipulation or intervention designed or calculated to encourage a disputing party to reevaluate or reconsider his or her position.  Paradoxically, deception is a necessary tool for a mediator to obtain a quality agreement between disputing parties.


The professional and ethical practice of mediation, however, does not condone unbridled use of deception.  The check and balance on the mediator’s use of trickery is not the achievement of an outcome but rather the achievement of an informed and consensual outcome between the parties (Cooley, 1997).

Conclusion: Pursuit of the “Noble Lie”

Most mediators would be quick to disassociate themselves from mediation as pandering through trickery or deception.  However, an effective mediator uses strategies and techniques similar to those of the folkloric trickster figure to help people in conflict view and understand the world around them differently and to help release disputing parties from their self-imposed constraints of limited options.  Those are no small feats.  An understanding of the necessity and purposes of deception is rooted in the intuitive sensibility of the trickster and the mediator.  They both appreciate that conflicts are seldom rational in origin and cannot be settled by logic or analysis alone.


The successful mediation of a dispute sometimes even appears to be like magic.  It is not, of course, and the structure and skills of mediation are learnable (Bandler and Grinder, 1975).  A mediator must, however, intuitively sense the varying constructions of reality of the disputing parties so that the threads of their respective realities can be woven into the fabric of an agreement.  As well, the mediator may also borrow from the shamans of traditional cultures their knowledge of ritual and ceremony (Eliade, 1964).  This does not mean mediation should become therapy, even though it may be residually therapeutic.  However, there should be a clear recognition that when conflicts occur between people, whether in families or in business, the first casualty is the loss of familiar patterns, habits, or traditions.  If the mediator can provide new and different rituals and gain the parties’ commitment to the mediation process, then the final agreement is likely to be more resilient and durable.


The role of the mediator is fundamentally different from that of other professionals as they have traditionally functioned.  Doctors, lawyers, judges, therapists, accountants, and most other professionals have been given—and have assumed—the mantle of experts in our culture.  As such, they are responsible for solving problems or conflicts of clients or patients and for taking the blame if they fail.  In the view of many, the professional’s role is to give people answers.  Too often, that leads to imposition of their preconceived ideas about reality on their clients.  The client is told “the way it is or ought to be” and bend accordingly to fit into the right agreement.  This model of professional practice is of little help to a mediator, whose source of authority is not anchored in a specialized knowledge base but rather derived from trust developed between the mediator and the parties.


The mythological trickster figure offers a metaphor and a better model of mediation practice.  Tricksters are not experts; they are collaborators and sometimes coconspirators with the parties in effecting settlement of conflict.  This is perhaps why the institutionalization of mediation can be so problematic.  Mediators working within an agency or organization may be constrained and stifled (Benjamin, 1998b).


Instead of imposing an answer, the mediator helps disputing parties shift their constructions of reality enough for them to develop their own resolution of the conflict.  Traditional professionals are grounded in a knowledge base from which to give advice; mediators have no such firm ground.  Instead, the mediator, like the trickster, is left to constantly dodge, bob, weave, and maneuver between disputants’ entrenched positions, which have been built on all that good advice of traditional professionals.  By hook or crook, the mediator concocts with the parties a scheme that can work for all of them.  The mediator’s conceptual home, like the tricksters of folklore, is in the ever-changing and ambiguous space between irresistible forces and immovable objects.


Mediators, like trickster figures, are in some measure illusionists; both confront the harsh, jagged reality of conflict and seek to shift the appearance of that reality just enough to help those caught in conflict endure.  Their use of deception and strategic intervention is calculated not for self-gain at the expense of the conflicting parties but rather for the parties’ benefit.  As a result, ideally the parties learn, but at the very least they survive the conflict.

All human beings, and especially mediators, must sometimes deceive, manipulate, and even lie as a means of survival.  Conflict is about survival.  It is the purpose of the deceit that must be examined.  If the purpose is solely to trick or force the parties to settlement at all costs or to serve the purposes of the mediator, the ethics of such behavior are dubious.  If, however, the deception is designed to shift and reconfigure the thinking of disputing parties and to foster their cooperation, then the deception may well be a “noble lie” (Rue, 1994; Benjamin, 1995a).

Reflective Practice Questions

1. Do you agree with the author’s description of confusion, voyeurism, compulsiveness, and marginality as important qualities for mediators?

2. Have you played the role of trickster in your work as a mediator?  To what extent are you comfortable or uncomfortable with playing that role?  Have you experienced what the author refers to as the trickster’s “systematic intuition” as a quality that enhances your ability to bring peace into the room?

3. In what ways do you, like the author, experience mediation as theater?  What implications does that analogy—and the author’s discussion of deception and manipulation—have for the ethics of mediation practice?
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PROTEAN NEGOTIATION 

Rejecting Orthodoxy and Shifting Shapes 

Being also some Musings on Evolutionary Impulses, a Minor Greek God, the Literatures of Negotiation and Mediation, Cooperation and Competition, Morality and Pragmatism, Paradox and Dilemma, the Bushmen of the Kalahari, Sun Tzu’s Strategy, and the Management of Four Contradictory Imperatives, All of Which and Each of Which are Perfectly Correct Things to do. 

Peter S. Adler, Ph.D.

_________________________________________________________

1.
Ancient Imperatives

In classrooms, board rooms, and waiting rooms, the theory and practice of negotiation is awash with advice on bargaining and problem solving. Much of it is simplistic and some of it contradictory. One writer implores us to know our bottom line. Another urges us to ignore it and focus on needs. A third says to wait until the last moment to do a deal when the situation is ripe. A fourth counsels us to get in early. At best, the many lists of “dos” and “don’ts” serve as reference points and modest road maps for certain situations. At their worst, they misdirect us into thinking there is some single model or approach that if we master it, will carry us seamlessly through every conflict, deal, and dispute. 

More worrisome among the fashions of the moment is the trend towards fundamentalism in the practice of mediation and facilitation which is closely allied with negotiation theory. While there are many different styles, schools, and brands with names like “collaborative law,” “extreme facilitation,” and “transformative mediation,” most of these seems to devolve to four basic schools of thinking about how humans behave in the face of real or imagined conflict, how they negotiate, and how we might help them. One presupposes that all of us are fundamentally competitive. A second assumes we are, at core, cooperative. A third takes for granted that all of us will seek to do what is morally correct. A fourth assumes we are rational and pragmatic. 

These four impulses – pursuing your own fair share, uniting with others to achieve a common end, insisting on doing what is right, and using logic and reasoning to solve practical problems – seem to have evolutionary roots that date back to our differentiation from other species and our origins on the African savannah.
 The impulses also lead to different ideologies of negotiation and mediation that descend from, embody, and personify these impulses. But there is also a fifth way, one that acknowledges the universality and importance of all of them but is not explicitly and strictly any of them. It too has ancient roots. Let’s call it “Protean Negotiation.”

2.
Rumble in the Jungle 

Imagine you are a senior official at Pulsar Pharmaceuticals International (“PPI”), a mid-sized drug manufacturer that is seeking bio-prospecting rights in the central Brazilian rainforest. PPI has a standing corporate pledge to “create enterprise that is socially desirable, economically profitable, and ecologically sustainable.” Pulsar has several Brazil-originated medicines it seeks to develop: an extract from the taruma leaf which could treat degenerative arthritis; a slime mold which may yield new therapies for allergies; and the root of the muirapuama, considered an aphrodisiac by certain tribal healers and known locally as "Amazon Viagra."

In the last six months, however, your job has become more complicated. You have learned that you closest competitor, Consolidated Biological Science (“CBS”), is also pursuing the same three drugs. Brazil’s Ministry of Trade has recently proposed new regulations and royalty rates that could add huge risks to Pulsar’s investment. The government sees pharmaceuticals as a logical part of its economic strategy and wants to control and profit from them. They are also sensitive to bio-piracy from foreign countries. The Amazonian tribes and their “shaman knowledge” are another potentially volatile issue. They have been the subject of United Nations inquiries into human rights abuses, are an increasingly important cultural icon for South America’s tourism industry, have the sympathies of many urban voters, and control large tracts of land in the interior some of which government would like to see opened up for logging and farming. 

You undertake a series of exploratory discussions beginning with Minister of Trade, Carlos Mendoza. In public pronouncements, Mendoza has let it be known that the government favors a centralized permitting system and a data bank that will store the knowledge accumulated by "traditional scientists," as the shamans are called. Prospecting rights will then be licensed to accredited drug manufacturers. Privately, Mendoza says he is looking for a reputable pharmaceutical manufacturer to help set up Brazil’s system and hints that whoever undertakes this will have an inside track on early and perhaps discounted permit applications. He also lets you know that he is talking with your competitor, CBS. 

You are also in contact with Arturo Terena, one of several elder spokesmen for the Council of Amazon Tribes. Terena says his people would prefer to set up their own system of patents, permits, and royalties and wants PPI to support their effort and help them form a corporation. They have little regard for the Brazilian government and would much prefer to maintain dominion over their own lands. Terena says that Brazil has committed many historical atrocities against the people of the forests and owes them this last chance at preserving their culture and heritage and benefiting from it in a modern world.  

Not long after and over a dinner in Rio de Janeiro, you talk with John Henderson, your counterpart at CBS. The two of you have known each other for many years, even though your companies compete. You exchange family news, swap stories about baseball and politics, and then the talk turns to bio-prospecting in South America and the challenges of working with the government on one hand and the tribes on the other. In discrete terms, Henderson telegraphs signals that CBS might be willing to explore some kind of joint venture to help both companies deal with the situation. You thank him for a nice evening and tell him you will raise it with your people.

Back in your office, you comb through your books on negotiation. The problem seems to come down to a series of not very clear-cut strategic choices. Assuming the numbers pencil out, do you trust CBS enough to join forces for what could be a complex and long-term set of challenges with unclear payoffs? Can PPI cooperate on this venture but compete in other places? Would the strains turn the relationship toxic? Either way, and regardless of whether you do or don’t join forces, should you pursue the inside track with Mendoza? Can the government really be trusted? Might they use you to help set up their management system and then have contracts awarded elsewhere? And what about Terena? You know that the tribes have been treated badly but can you and should you ally yourself with them? Is a company that prides itself on “creating enterprise that is socially desirable, economically profitable, and ecologically sustainable” obligated to do so? What would be the impacts of that on the government of Brazil, and on CBS if you are competing with them? 

3.   
Four Pathways to Problem Solving


If I were advising PPI, I think I might, as a starting point, offer up Elder Olson’s 1959 poem called Directions to the Armorer. 

ADVANCE \d4All right, armorer,

ADVANCE \d4make me a sword---

ADVANCE \d4not too sharp,

ADVANCE \d4a bit hard to draw,

ADVANCE \d4and of cardboard, preferably,

ADVANCE \d4on second thought, stick

ADVANCE \d4an eraser on the handle,

ADVANCE \d4somehow I always

ADVANCE \d4clobber the wrong guy.

ADVANCE \d4Make me a shield with

ADVANCE \d4easy-to-change

ADVANCE \d4insignia. I'm often

ADVANCE \d4a little vague

ADVANCE \d4as to which side I'm on,

ADVANCE \d4what battle I'm in.

ADVANCE \d4And listen, make it

ADVANCE \d4a trifle flimsy,

ADVANCE \d4not too hard to pierce.

ADVANCE \d4I'm not absolutely sure

ADVANCE \d4I want to win.

ADVANCE \d4Make the armor itself

ADVANCE \d4as tough as possible,

ADVANCE \d4but on a reverse

ADVANCE \d4principle: don't

ADVANCE \d4worry about its

ADVANCE \d4saving my hide:

ADVANCE \d4just fit it to give me

ADVANCE \d4some sort of protection---

ADVANCE \d4any sort of protection---

ADVANCE \d4from a possible enemy

ADVANCE \d4inside.

The literatures on negotiation, including those in this volume, suggest other factors. For PPI to  engage the challenge of discovering new products and bringing them to market, it might want to examine various cultural considerations, keep an eye on escalation dynamics, have a passing knowledge of the complexity and chaos concepts, understand agency and representation, hone its skills at in-team bargaining, manage the tides of emotion and affect, and have a good grasp of the slightly different challenges of negotiated dispute resolution (untangling the past) versus negotiated deal–making (crafting the future). Directly in the telescope of this negotiation, however, are some major collisions between the cooperative, competitive, moral, and pragmatic imperatives. The crosshairs look like this:
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Played out in the realm of negotiation, each of these imperatives has its own logic, its own bargaining pattern, its own outlook and style, its own assumptions about human nature, its own explanation of conflict, its own theoreticians, and its own zealots. Each also stands in tension with at least one other. 

In popular writing, competitive negotiation is often considered a natural extension of sport, warfare, Darwinism, and the long and sometimes gruesome struggles between individuals and individuals and groups and groups. In his book Rules for Radicals, for example, Saul Alinsky, a community organizer and champion of underdogs, argued that power derives from money, position, and privilege and since poor people have little of any of these, they must band together and push their way in. His negotiation advice included formulating a clear enemy, causing confusion, fear, and retreat, making the enemy live up to their own espoused book of rules, and infuriating the opposition through strategic ridicule.
 As different as they may be substantively, Alinsky is not that far away procedurally and psychologically from his counterparts in the business world, someone like Donald Trump, who says: “I don’t do it for the money. I’ve got enough, much more than I’ll ever need.  I do it to do it. Deals are my art form.”

In scholarly and professional literatures, Alinsky’s rules are a colorful variation of distributive bargaining which focuses on allocating the value at play and maximizing one’s own gains. The themes of distributive bargaining deal with target and resistance points, the dance of demands and offers, the role of position taking and concession making, and the use of tactics such as low-balls, nibbles, bogeys, good guys/bad guys working in tandem, and many more. Distributive negotiation tends to be about hard bargaining and substantive winners and losers.
 

In these same professional and popular literatures, cooperative negotiation is often thought of (and criticized by competitors) as soft bargaining. It focuses largely on the quest for relatedness in ways that are jointly affirming.
 Lewiki, Raiffa, and others call this integrative bargaining and its themes are mutuality, reciprocity, communication, and the free exchange of information. Where distrust is the assumed condition of competitive bargaining, the creation and maintenance of trust is the bedrock of cooperative negotiation. “Negotiators create a communication system,” says Bernard Mayer. “It may be carried over from previous exchanges, or it may be freshly created, and its nature strongly affects how the negotiation proceeds.”
  Cooperative negotiation is predicated on the search for common ground. It seeks reciprocity, mutuality, and the avoidance of breakdowns because of relationship problems.

Closely allied to cooperation is a third negotiating philosophy that begins with a moral or ethical proposition and builds to what one set of writers has called the creation of “higher ground.”
 To accomplish this, moral suasion in negotiation takes a fact pattern, invokes a set of principles, builds logic around them, applies them to the facts, and works to bring others to the same conclusions. Many negotiations over larger or smaller matters, especially those that are aimed at disentangling a grievance, begin with one side or the other saying “it’s the principle of it.” Third-parties who work from this same premise often prefer the term “peacemaking” to “mediation” because it implies something greater than making a deal or restoring a relationship. “The moral imagination,” as John Paul Lederach calls it, “has a quality of transcendence. It breaks out of what appear to be narrow, shortsighted, or structurally determined dead-ends.”
 

Finally, and in counterpoint to the moral impulse in negotiation, is a philosophy of pragmatism and rational problem-solving. Much of the literature on interest-based negotiation might be thought of in this vein. It assumes that people know and understand their needs, that interests can rationally and dispassionately be analyzed, and that elegant if not super-optimum solutions can be found. Fisher and Ury’s famous dictums of separating the people from the problem, focusing on interests, generating possibilities, and insisting on objective criteria are an attempt to create a rational, if not quasi-scientific, critical inquiry process that leads to a more easily negotiated result.

Even more expressive of this conception of negotiation is the work of Brams and Taylor who have developed clever protocols that overcome the problem of envy and successfully divide everything from goods and services, to marriages and whole businesses, to the borders and territories of feuding countries “The problem of fair division,” they write, “is old as the hills, but our approach to this problem is new. It involves setting forth explicit criteria, or properties, that characterize different notions of fairness; providing step-by-step procedures, or algorithms, for obtaining a fair division of goods, or alternatively, preferred positions on a set of issues in negotiations; and illustrating these algorithms with applications to real life situations.”
 

By themselves, each of these negotiating imperatives – pursuing a fair share, uniting with others to make common purpose, insisting on doing what is right, and using logic and reasoning to solve problems – has a particular clarity and utility in the moment of certain facts and circumstances. Yet, taken to excess or transformed into orthodoxy, each runs a progressively greater risk of instability and destructiveness the more we attach ourselves to it. Saul Alinsky and Donald Trump are tough, competitive, goal-oriented poker players accustomed to pushing, pulling, probing, bluffing, and feinting. So was Slobodan Milosevic who evolved into the ultimate political warrior and war criminal in an intergenerational blood feud bent on achieving what he perceived to be securing his fair share? At the farthest boundary of competitive bargaining lies the seduction of ruthlessness, retaliation, and predation.

Cooperative approaches are also vulnerable. If everyone is trusting, it is easy to be cheated by competitors disguised as cooperators, duped by “free riders,” or to become a sucker. Neville Chamberlain fell into this trap in his negotiations with Adolph Hitler before Germany invaded Poland. A sole and persistent focus on moral suasion is no more immune than the other strategies. Unbridled moral preoccupation can turn to smugness, sanctimony, and fanaticism. There is a line, not always distinguishable at first, between the purity of a moral high ground and the fervor of an Osama Bin Laden who would like to eliminate all non-believers. In turn, unchecked rationality and hyper pragmatism eventually overwhelms the collective humanity that links all of us through our hopes, fears, hurts, joys and curiosities. A sole focus on rationality makes us cold. In the extreme, when science goes completely mad, it takes us to the banality of an Adolph Eichman who sought to make death organized, efficient, and systematic.

When individuals and groups bargain with each other, the four imperatives play out in complex and nuanced ways and with unpredictable emotional intensities. As the impulses come to control our behavior and as the behaviors amplify, they become more risky, exposed, and dangerous. Fortunately, most of us do not operate from a single value premise. Values compete within us, seeking attention. Though we may all yearn for the clarity that would come from a single gospel of negotiation, the popular and scholarly literatures don’t really tell us how to reconcile them. So most of us, most of the time, do what we always do. We muddle along until we succeed or fail never quite knowing why either of those happened.

4.
Polarity and Paradox

It doesn’t matter if you are a tenant talking to your landlord, an ambassador pressing for security measures on the India and Pakistan border, or Consolidated and Pulsar testing the waters for a joint venture in Brazil: competition and cooperation form a paradox. So too do the pressures of acting ethically or pragmatically. Not every negotiation embodies each tension, nor are these four the only predicaments that come up when people struggle to reconcile different ideas. Nonetheless, inconsistency and contradiction create paradox and paradox fosters what Todd Bryan calls a “strange loop that cannot be resolved to our satisfaction”.

Confronted by the ambiguity and inconsistency of countervailing imperatives, the human mind seeks the purity of “one” or the “other.” We veer away from the discomfort of being or doing “both,” split the differing injunctions apart, and resolve the contradictions by insisting that life is one or the other. We are competitive or cooperative, moral or pragmatic, emotional or rational, expressive or bureaucratic, open or closed, aggressive or passive. Yet conflict inevitably brings these paradoxes back to the fore. It forces us to confront what is incongruous and requires us to take some kind of action.  

This is not a new problem. Between 480 and 221 B.C., for example, during what is now called the Warring States Period of the Chou Dynasty, a general who would later be given the honorific name of Sun Tzu, wrote a short treatise on how to triumph in warfare. Sun Tzu’s advice was simple and tough. He believed in estimating costs, making plans, positioning oneself for success, maneuvering for advantage, gathering intelligence, staying calm under fire, and wherever possible avoiding unnecessary confrontation. Those sound like the traits of a good negotiator, no less than a good general. And if Leonard Lira is correct, the two are intimately connected.
 

At core, said Sun Tzu, conflict is not just in the nature of things, it is the nature of things. Conflict is as sure a thing as sickness and health, day and night, joy and sadness, risk and opportunity. The paradoxical nature of conflict is thus something to be mastered and used. He said: “To act on an entire organization is ideal; to break an organization is inferior. To act on an entire corps is ideal; to break a corps is inferior.” In sum, he opined, “Those who win one-hundred triumphs in one hundred conflicts do not have supreme skill. Those who have supreme skill use strategy to bend others without coming to conflict.” 
  All of this may sound like New Age hocus-pocus but it is also the common sense of someone confronting the dilemma of achieving victory at the lowest possible cost.   

Negotiation is filled with detailed strategic and tactical paradoxes of just this type. All of them require attention and action. If I am Pulsar, do I disclose information to CBS or withhold it? If I am the ambassador, do I make a first move or wait for theirs? If I am the tenant, do I come on tough or open friendly to the landlord? And more generically, should I meet in their office or insist that they come to me? Do I try to do a fast deal or wait for a better one? Do I come right to the point and start with an offer or demand or establish atmospherics and context first? All of these decisions represent choices in time and each choice potentially has cascading effects, not all of which can be predicted, all of which must be made with imperfect knowledge, and any or all of which could reverberate back negatively as revenge effects.
 

Ultimately, managing paradox requires us to embrace both ends of the dilemma (because both ends have validity), to then find a comfortable place with the uncertainty that sits between them, and to apply that uncertainty to the negotiation at hand. In negotiations, there are specific things to be done. We can make the dilemmas that usually stay unspoken explicit by giving voice to them. We can seek to define and clarify them to make sure everyone understands them. We can map them by describing the polarities, examining their attributes carefully, and review the strengths, weaknesses, threats, and opportunities that attend each.
 Finally, we can use both ends of a paradox to help reframe the opposites into questions that can be answered through negotiation. 

The affinity, ability, and tolerance for doing these things are the essence of “Protean” negotiation.  

5.     The Illusive God of Negotiation


Amidst the incessant feuding and dysfunctional lives of the Greek gods, Proteus is an enigma. A minor actor at best, he was one of Poseidon’s miscellaneous children, and certainly not the most important. In fact, he ended up residing by himself on an island called Pharos off the coast of the Nile delta, his day job being the tending his father’s seal herds. As such, he was more of a servant than a political player. Yet, Proteus had unique qualities. He was a shapeshifter and a much sought after mystic who could peer into the future and answer the most difficult questions posed to him with great clairvoyance and prescience. Others gods would try to capture him and force answers from him. Proteus would wiggle away from their grasp by changing shapes. It was his way of avoiding the uncomfortable task of telling others what they ought to do.

In the late 1960s, psychiatrist and historian Robert Jay Lifton picked up on this notion of psychological shapeshifting in a series of talks he gave for the Canadian Broadcasting System. In his radio essays, Lifton ruminated on some of the cases he had been dealing with, among them, survivors of Hiroshima, victims of brainwashing in China, and young radicals in both Asia and America who found their worlds collapsing about them. In the context of great institutional upheavals and rapid social changes, Lifton found some common threads among his disparate patients: a deep loneliness; restlessness and constant flux; a persistent feeling of isolation and disconnection; and a constant and sometimes all-consuming search for authenticity.  Paradoxically, he also found great strengths: an intellectual, emotional, and spiritual rejection of orthodoxy; a resilient and often fluid ability to reinvent oneself; and a sense of inner “many-sidedness” that created a certain gift of empathy and tolerance. 

A deeply reflective man and a skillful writer, Lifton synthesized his observations and tried to placed them in a larger context.  He saw a connection between the dislocations of his patients and the historical dislocations of the times.  In so doing, he talked about a new and distinctly “Protean Style” of identity that he was finding in different cultures and countries. Lifton speculated that it might be part of a more universal response to what we now call globalization, the unprecedented flooding of images and ideas across borders, the meltdown of the traditional anchors of family and place, and a reaction to our permanently altered notions of nature
 and culture. 

“The Protean style of self-process,” he said, “is characterized by an interminable series of experiments and explorations, some shallow, some profound, each of which can readily be abandoned in favor of still new psychological quests.” 
 Like that ancient son of Poseidon sitting alone with his seals and visions, modern humans are, for the first time in history and on a scale unimagined, becoming shapeshifters, able to adjust and adapt, able to manage contrary imperatives, able to succeed in the midst of complexity and chaos. Foreshadowing some of the ideas of Thomas Friedman three decades later, Lifton contrasted this new Protean style of identity with an older more fundamentalist self conception who he found to be rigid, unyielding, fearful of breakdown, obsessed with chaos, wary of loss of control, and absolutely self-certain.
 

“An effective negotiator,” says Robert Benjamin “requires a thinking frame that is adaptive, dynamic, fluid, and shifting and a model of negotiation that can house a variety of negotiation rituals.” 
 As the following schematic suggests, the Protean negotiator is a dancer. 
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He or she can dance the competitor’s jitterbug, the cooperative’s tango, the moralist’s waltz, and the pragmatist’s boogey. One dance may be more comfortable than the others but they are all in the repertoire. The Protean negotiator adapts.

And like Proteus, the skilled negotiator reconciles the tensions of ancient and sometimes contradictory impulses by understanding and accepting polarity and dilemma. Paradox is neither distasteful nor uncomfortable. In fact, dilemmas become the spawning ground of solutions. Negotiation is an all-too human business, a strange and challenging alchemy of difficult choices. It reflects, says Susan Podziba, (a chaotic mix of passions, values, interests, emotions, self interest, and altruism.(
 It is the job of the Protean negotiator to manage all of these with highest degree of elegance and intelligence possible. It is the job of the Protean mediator to help negotiators turbo-charge those efforts and make them as humane and productive as possible.

6.    
Ancient Imperatives - Revisited

In 1950 John Marshall, an anthropologist and film maker, received funding from the Smithsonian Institution and Harvard University to study one of the last migratory bands of the! Kung people, also known as the San People or Bushmen. Living in small groups in Namibia on the edge of the Kalahari Desert, these people were, and remain, one of the last true remnant hunting and gathering peoples on the planet. Though few in numbers, they are, even today, what we all were 2,000 generations back.

The result of Marshall’s work was a film called “The Hunters.” It was, among other triumphs, the first use of color film in ethnographic cinematography. The film, which I first saw as a graduate student, is remarkable for more substantive reasons as well. In a slow but mounting drama, it chronicles the story of a hunting expedition by four men from the band who have set off to find large game at a time when the group desperately needs a large infusion of protein. The band is small, four or five extended families, with a total population of about 30. Without fresh meat, elders and babies start to die.  Without fresh meat, women cannot gather tubers and men cannot hunt. So the men depart.

Over the next several days, in fits and starts, they spot and track various animals without much luck.  They sneak up on a kudu, try to get close, and spook the animal away. They find some porcupines and eat their meager flesh themselves. They spot other animals but are unsuccessful in bringing them down. Finally, they encounter a small herd of giraffes and succeed, after much complication, in shooting an arrow tipped with poison into one of them. For the next few days the viewer follows them as they track the creature over hard terrain, nearly losing it in the surrounding hills and scrub. Finally, they find the animal in a stand of trees, weakened and abandoned by the rest of the herd. With arrows and spears they battle the still dangerous giraffe and bring it down, butcher and dry it, and begin the journey home.   

Seeing this film again after many years, I looked at it through the layers of a professional career focused on the constructive management of conflict. I hazily recalled the four hunters as short, tough, skilled men working in tandem to accomplish their objectives. I remembered the dry and torturous terrain and the sense of urgency I felt for them to find food. But this time, I saw something else: their individuality and uniqueness. I saw four men, each different; four functions in the group, each different; four skills and preoccupations, each different.

Although all of them hunt, one man among them is more skilled than the others. He is strong and competitive, able to pick up scents and follow trails when the others seem baffled. In these moments, the others rely on his knowledge and prowess. The second is a craftsman. He is the practical technicians, the one who fashions the small, intricate, and high lethal arrows they use, the one who tips them with poison, the one who repairs spears and belts and bows. The third is the shaman, the man who performs small ceremonies along the way and who reminds the others of the rituals that must be done if harmony in the world is to be maintained. And the last is the headman, the man who insists on cooperation when the others are quarreling, the one who wears the weight of their many failures on his shudder, the one who urges them to work together until their goal is accomplished.

Four men, four ancient imperatives. In an essay celebrating Marshall’s documentary, William Irwin Thompson writes: “The model of four seems to be a persistent one; it recalls the rule of four in the Indian caste system, Plato, Vico, Blake, Marx, Jung, and McLuhan.” Perhaps that same rule is at play now in Pulsar’s negotiations in Brazil, in the tenant’s urgings to his landlord, in the secret ambassadorial talks that are inevitably going on along some border. Says Thompson: we may never know whether this structure of four exists in reality or is simply a convenient artifice to try to explain our crude fumblings when we attack difficult problems. Either way, Marshall’s film hints at something older and more mysterious that permeates the efforts we are engaged in.    
� My thanks to friends and colleagues Bob Benjamin and David Newton each of whom separately helped stimulate some of the ideas described in this paper. 
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